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LAW OF THE SEA RESOLUTION
WEDNESDAY, MARCH 21, 1973

H ouse  of  R ep re se nt at iv es ,
Committee on Foreign Affairs,

S ub co mmitte e on  I nt er nati onal
O rg an izat io ns  an d M ov em en ts ,

ashington, D.G.
The subcommittee met at 2 :10 p.m. in room 2255, Rayburn House 

Office Building, Hon. Donald M. Fraser (chairman of the subcom
mittee) presiding.

Mr. F raser. Today the subcommittee begins consideration of House 
Resolution 216 and House Resolution 296, identical resolutions on the 
Law of the Sea.

A worldwide Law of the Sea Conference is now scheduled to be held 
under United  Nations auspices beginning  late this year in New York 
and continu ing in Santiago, Chile, in the spring of next year. The 
United  Nations Seabeds Committee has been at work for the pas t 2 
years prep aring for the Conference and is in session in New York at 
this time. Its  final preparato ry session is scheduled for Geneva this 
summer. The wide range of topics on the  agenda of the Seabeds Com
mittee includes the  breadth  o f terr itor ial sea, transi t through and over 
interna tional  strai ts, fisheries, marine environment, exploita tion of 
mineral resources in the deep seabed and scientific research in the 
oceans.

The resolutions before th e subcommittee today  enjoy the bipa rtisan 
cosponsorship of 18 Members of the House. The resolutions call on the 
Law of  the Sea Conference to reach agreement on a just and effective 
ocean tre aty  and endorse several important principles in the United 
States D raf t Seabed Treaty. They further  commend the United  Sta tes 
Delegation to the  Seabeds Committee for its work in preparation for 
the Law of the Sea Conference. If  there is no objection, the tex t of 
House Resolution 216 will be placed in the record of the hearings at 
this point.

[The resolution follows:]
fH . RES. 2 1 6 ]

RE SO LU TI ON  on  U ni te d S ta te s oc ea ns  po lic y a t th e La w of  th e  Se a Co nf eren ce

Whereas the oceans cover 70 per centum of the ear th’s surface, and thei r proper 
use and development are essential to the United States and to the other coun
tries of the world ; and

Whereas Presidents Nixon and Johnson have recognized the inadequacy of ex
isting ocean law to prevent conflict, and have urged i ts modernization to assure 
orderly and peaceful development for the benefit of all mankind; and

Whereas the United States Draft Seabed Treaty of August 1970 offers a prac 
tical method of implementing these goals ; and

(1)
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Whereas  a Law of the Sea Conference is scheduled to convene in November-
December 1973, preceded by two pre par ato ry meetings  of the United Nations
Seabed C ommittee; an d

Whereas it  is in the nationa l intere st of the  United Sta tes th at  thi s Conference 
should  speedily reach  agreement on a ju st  and effective ocean tr ea ty : Now, 
therefore, be i t
Resolved,  Th at  the House of Representat ives  endorses the  fol lowing statement  

of May 23, 1970, and  now being pursued by the United  States delegation to the 
Seabed Committee  prep aring for the Law of the Sea Conference—

(1) protect ion of the freedom of the seas, beyond a twelve-mile te rri toria l sea, 
for  navigation , communication, and scientific  research, including unimpeded 
tra ns it through inte rnational st ra its;

(2) recognition of the following inte rna tional community r ig ht s:
(a)  protec tion from ocean pollu tion,
(b) assurance  of the  integr ity of investmen ts,
(c) sub stantial shar ing of revenues, partic ula rly  for economic assistance 

to developing countries,
(d) compulsory s ettlement of disputes , and
(e) protec tion of oth er reasonable uses of  the oceans beyond the ter ritor ial  

sea, including any economic in term ediate  zone (if  agreed upon) ;
(3) an effective Intern ational Seabed Authori ty to regulat e order ly and jus t 

development of the mineral resources of the  deep seabed as the common h eritage 
of mankind , protecting  the interests both of developing and of developed coun
trie s : and

(4) conservation  and p rotect ion of liv ing resources , w ith fisheries regu lated  for 
maximum sus tainable  yield, with  coastal  sta te management of coas tal and 
anadromous species, and int ern ational management of such migrato ry species 
as tuna.

Sec. 2. The House of Representatives commends the  United States delegation 
to the  Seabed Committee  prepar ing for  the  Law of the Sea Conference for  its 
excel lent work, and encourages the  delegation to contin ue to work diligently for 
ear ly agreement  on a n ocean tre aty  embodying the goals sta ted  in section 1.

Mr. Fraser. On behalf of the subcommittee T would like to extend 
a warm welcome to Congressman Thomas N. Downing, chairman of 
the Oceanography Subcommittee of  the Merchant Marine and Fish
eries Committee, who has an important interest  in the law of the sea 
and we are delighted to have him with us today.

Mr. Downing. Thank you very much, Mr. Chairman.
Mr. F raser. Our principal witness for today's hearing  is the head 

of the U.S. delegation to the United  States Seabed Commit
tee, Mr. John Norton Moore. Mr. Moore, who assumed his position 
in Janua ry of this year, is a prominent international  legal scholar and 
he is leading our delegation with great distinction. Accompanying him 
today are representatives of other Federal agencies concerned with 
ocean policy: Mr. Stua rt F rench,  Department of Defense; Mr. Howard 
Pollock, Department  of Commerce; Capt. Paul  Yost, Department of 
Transportat ion.

Afte r Mr. Moore has made his prepared statement we would ask 
that all four gentlemen a t the  witness table be available for question
ing by the subcommittee.

Mr. Moore, you may proceed as you wish.

STATEMENT OF JOHN MORTON MOORE, U.S. REPRESEN TATIVE TO
THE UNITED NATIONS SEABEDS COMMITTEE, DEPARTMENT OF
STATE

Mr. Moore. Thank you. Mr. Chairman.
It  is a pleasure to be here today to testify  on behalf of the executive 

branch on House Resolution 216 which provides for congressional
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endorsement of U.S. negotia ting goals for the Law of  the Sea Confer
ence. I note that House Resolution 296 is identical to House Resolution 
216, and that  in their in tent, we believe, these resolutions are identical 
to Senate Resolution 82 which has recently been introduced in the Sen
ate by Senators Case and Pell.

Mr. Chairman, the executive branch welcomes the introduction  of 
these resolutions as a clear demonstration of congressional interest  in 
achieving a just, rational,  and peaceful order for the oceans. I his com- 

» mittee has closely followed our progress toward a new Conference on
the Law of the Sea. We are particularly pleased, Mr Chairman , to re
ceive your advice and that of Congressman Maillard as congressional 
advisers to our delegation. Its  members have repeatedly emphasized 

«' the importance of the broad goals outlined by President Nixon in
his oceans policy statement of May 23, 1970. The background from 
which these goals emerged is in many ways an unsettling one, and is 
perhaps best described in the opening paragraphs of the President s 
stateme nt:

The  nat io ns of  th e wor ld  are  now  fa ci ng  de cision s of mom en tous  im po rt an ce  
to  m an 's us e of th e  oc ea ns  fo r de ca de s ah ea d.  At  is su e is  w het her  th e oc ea ns  will  
he us ed  ra ti onall y  an d eq ui ta bl y an d fo r th e bene fit  of  m an ki nd  or  w heth er th ey  
wi ll become an  a re n a  of  un re st ra in ed  ex pl oit at io n an d co nf lic tin g ju ri sd ic ti onal 
claims in  which  ev en  th e mo st ad van ta ged  st a te s wi ll be losers.

The  is su e ari se s now— an d w ith ur ge nc y— be ca us e na tion s ha ve  gr ow n in 
cr ea sing ly  co ns ciou s of  th e w ea lth  to be ex ploi ted from  th e se ab ed s and th ro ugh
ou t th e w at er s ab ov e, an d be ca us e th ey  a re  al so  becomi ng  ap pr eh en si ve  ab out 
th e  ecolo gica l hazard s of unre gula te d  use of  th e oc ea ns  an d seab ed s. The  s ta rk  
fa c t is th a t th e la w  of  th e sea is in ad eq uate  to  me et th e ne ed s of  mod ern te ch 
nolog y an d th e  co nc er ns  of  th e  in te rn ati onal co mmun ity . I f  it  is  no t mod er ni ze d 
m ult il a te ra ll y , un il a te ra l ac tion  an d in te rn ati onal co nf lic t a re  in ev itab le .

Thi s is  th e  tim e,  th en , fo r al l nati ons to  se t ab ou t re so lv ing th e ba si c is su e 
of  th e fu tu re  regi m e fo r th e  oc ea ns —a nd  to reso lve i t  in  a way  th a t re do un ds  
to  th e ge ne ra l be ne fit  in th e er a of  in te ns iv e ex pl oi ta tion th a t lie s ah ea d.  The  
U ni ted S ta te s as  a  m aj or m ar it im e po wer  an d a le ad er  in oc ea n tec hn olog y has  
a spec ia l re sp onsi b il ity  to mo ve th is  ef fo rt fo rw ar d.

Mr. Chairman, in Resolution 3029. the 27th U.N. General Assembly 
decided to convene the organizational session of the Law of the Sea 
Conference at the end of this year, and to continue with the substan- 

T five work of the Conference in Santiago. Chile, in Apr il-May 1974.
In the preamble of the resolution, the General Assembly expresses 
“the expectation tha t the Conference may be concluded in 1974 and, 
if necessary’, as may be decided by the Conference with the approval 

, of the General Assembly, at a subsequent session or subsequent sessions
no later than 1975.”

The U.N. Seabed Committee, which now has 90 members, is charged 
with preparations for the Conference. It held two meetings for this 
purpose in 1971 and again in 1972. The schedule for preparatory work 
was intensified by the General Assembly last fall, and the committee is 
currently halfway through a 5-week session in New York. An add i
tional 8-week session will be held in Geneva this  summer.

The United States  has been an active participant in the work of th e 
Seabed Committee. On August 3, 1970, we were the first Committee 
member to introduce a d raf t Convention on the Inte rnat iona l Seabed 
Area. One year late r we introduced dra ft articles on the ter rito ria l 
sea. straits, and fisheries. Last summer we presented a revised fisheries 
article, as well as detailed suggestions regarding means to accommo-
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da te coas tal sta te concerns rega rd ing naviga tio n sa fe ty  and  pollu tio n 
in str ait s. On Au gust 10, 1972, we m ade a com prehensive  policy stat e
ment elab orati ng  on the un de rly ing concepts of  the Pr es iden t's  oceans 
pol icy  s tat em en t which has  been mad e available to  thi s com mit tee and  
which we believe is in complete ha rm on y wi th the  resolu tion s before  
us today .

The issues involve d in the  Law  of  the Sea Confe rence touch upo n 
vi rtu al ly  every majo r aspect of ou r fo re ign pol icy and involve a wide  
ran ge  o f basic U.S . interests . Our  nat iona l sec ur ity  intere sts  as  wel l as 
economic int ere sts  are  involved in as su rin g free movement of  vessels 
and ai rc ra ft  on the  high  seas and th ro ug h in ternat iona l str ai ts.  Ad e
quate  pro tec tio n of  the  ma rine environme nt req uir es in ternat iona l 
agreem ent  on an tip ol lu tio n measure s th at  will he univ ersally respected. 
Fi sher ies  m ust be conserved and ra tio na lly  manag ed fo r the benef it o f 
pr esen t and succeeding  gene rati ons. Th e seabed con tains vas t reserves  
of  energ y and mineral s which are  need ed in the  Un ite d States  and 
whi ch can  yield  benefi ts fo r th e in tern at iona l com munity , pa rti cu la rly  
the economic advancement  of dev elo pin g c oun trie s. Scientifi c rese arch 
in the oceans is t he  key to a be tte r un de rs tand ing of  ou r global envi
ron ment.  to maximum beneficia l use o f th e oceans, a nd  to  the  protect ion  
of  its  lif e-susta ining  qualities.

His to ry  h as taug ht  us th at  there  is alw ays  the  poten tia l fo r conf lict 
ove r righ ts  to use the  oceans. As ocean uses become more im po rta nt , 
it  becomes inc rea sin gly  urg ent to build  a mo dern st ru ctur e th at  will  
assure  ord er.  Na tio ns  aro und the  world  must have  a common un de r
stan ding  of th ei r respective rig ht s and duties in the  seas, and wide
spread  i nterna tio na l agreem ent  is the  best way to assure  this .

A cen tra l goal  of  o ur  oceans pol icy is to achieve an agreem ent  th at  
not only accommodates basic  int ere sts  of  the  Un ite d State s and other 
na tio ns  but th at  can form  a d urab le part  o f a new str uc tu re  f or  peace. 
Tn some cases, concepts  have stood the  te st of tim e; in oth er cases, new 
appro aches are needed.

Freed om  of  na vig at ion  and fre e overf light of  the  high  seas have 
served  na tio ns  well. Kespect fo r these pr inc iples  has pre vente d a race  
fo r dom inio n ove r are as of the  oceans,  h as pe rm itt ed  s tat es the  br oa d
est possible op tio ns  in st ru ctur in g th ei r forei gn  rel ati ons and has c on
tr ib ut ed  immeasu rab ly to the  free flow of  goods, peop le and idea s 
aro un d the  w orld. Accordingly,  we hav e pro posed  agree ment on a 12- 
mile maxim um b read th  fo r the  te rr itor ia l sea coupled wi th agreem ent  
on free tr an si t th ro ug h and  ove r st ra it s used  fo r in te rn at iona l na vi 
gat ion . To the  ex ten t reg ula tio n is neede d to insure  s afe ty and preven t 
po llu tio n th is  can  be. and is being,  done effec tively th ro ug h in te rn a
tio na l agreement . We ha ve m ade pro posal s in th is  rega rd.

The fund am en tal  problem  th at  ha s di sru pted  the trad it io na l law 
of  the sea is th at  of  con servin g an d ut ili zing  the ocean’s resources. 
However , at tempts to resolve resource problems hav e in several  
ins tances  entai led  un ila tera l expansions of  the  te rr itori al  sea th at  in 
effect p ur po rt  to l imit n aviga tio n and over flig ht as wel l. Moreover, t hey 
have been based essent iall y on al l-o r-n othing  p ropo sit ion s: E ither  the  
coastal  sta te com pletely con tro ls a resource in an are a or it has no 
con trol  at all. In  th is  sit ua tio n, the  lim its  fo r such  con tro l tak e on 
tra nscend en t impor tance.
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Wha t emerges from the Presid ent’s oceans policy statement is a new 
kind of approach. Essentia lly, it  involves combining coastal and in ter
national  elements in the same coastal area beyond the terr itor ial sea in 
order to achieve an adequate accommodation of interests in the 
resources. If  these elements are adequately balanced, it can readily  
be seen that objections to coastal state resource management in a broad 
area are necessarily reduced.

With respect to the seabed resources o f the continental margin, or 
“intermediate zone,” this is reflected in the five points contained in the 
President ’s statement. Coastal States would manage these seabed 
resources, subject to international trea ty standard s: (1) to prevent 
unreasonable interference with other uses of the ocean, (2) to pro tect 
the ocean from pollution, (3) to assure in tegri ty of investment neces
sary for exploitation, (4) to provide royalties to be used for inte rna
tional community purposes, particularly economic assistance to devel
oping countries, and (5) to assure peaceful and compulsory settlement 
of disputes.

With respect to the deep seabeds, a new internat ional  organizat ion 
would be established to authorize and regulate mining. The creat ion of 
this organization would represent a major  advance in internationa l 
cooperation in resource management and development. In  the absence 
of such an organization, seabed mineral resource development may 
take place chaotically.

We advocate a species approach to fisheries management. Coastal 
species of fish would be managed by the coastal state wherever they 
might be on the high seas off the coast of that state. Similarly, the 
coastal state of origin would manage anadromous species throughout 
thei r m igratory range on the high seas. In  both cases there would be 
internationa l tr eaty  standards to assure conservation, maximum u tili 
zation and equitable allocation of the fish stocks consistent with a 
coastal state preference based on its capacity to harvest, and peaceful 
and compulsory settlement of disputes. On the other  hand, highly 
migra tory species of fish such as tuna would be subject to international 
regulation.

Mr. Chairman, we have framed our various proposals not only to 
accommodate U.S. interests but to accommodate those of other nations 
as well. We believe the underlying elements of these proposals can 
form the basis for widespread international agreement on a new Law 
of the Sea Treaty. This, of course, does not mean th at we expect all 
aspects of these proposals to remain unchanged in the course of negotia
tions with over 100 other nations, and we are sure the sponsors of the  
resolutions before us apprecia te this as well.

The intent of House Resolution 216 is, I believe, identical to Senate 
Resolution 82. As presently drafted, however, the reference to stra its 
in House Resolution 216 could be interpreted as a reference only to 
areas beyond a 12-mile t erri tor ial sea, whereas the need is for free 
transi t through and over stra its used for international navigat ion 
which would be overlapping by a 12-mile territo rial sea. Accordingly, 
it is important in making th is point clear that the text of Senate Res
olution 82 be used in this regard.

Mr. Chairman, we believe the goals set out in these resolutions would 
benefit all Americans and, indeed, all of mankind. They are goals on
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which we can all unite, and in which we can all take pride. New evi
dence of the  determination of the Congress to join with the executive 
branch in promoting a successful conference that protects basic Amer
ican interests and inures to the benefit of all mankind would be a timely 
and positive contribution to the negotia ting process.

We thank the distinguished members for th is init iative and strongly  
support it.

Thank you, Mr. Chairman.
Mr. Fraser. Thank you very much, Mr. Moore.
We are honored this afternoon by having in addition to Mr. Down

ing, Mrs. Sullivan, who is the chairman of the Merchant Marine and 
Fisheries Committee. Delighted to have you here.

Mrs. Sullivan. Thank you for invi ting us.
Mr. F raser. Let me open the questions with just one or two and 

I understand that  all of you are prepared to respond to the questions 
when it is appropriate.

STATEMENT OF HOWARD W. POLLOCK, DEPUTY ADMINISTRATOR,
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

Mr. Pollock. Mr. Chairman, at some point—I could do it now or 
later—I would like to address the particular wording of section 1, sub- 
paragraph 4. concerning the living resources of the oceans so that  
there is no misunderstanding about our intent as to its meaning.

Mr. F raser. Well, I think  perhaps  mavbe we should invite you to 
do that now so we get that  on the record.

Mr. P ollock. Very well. I  will be happy to do it. I  want to clarify 
the specific meaning of this section 1. subparagraph  4, on page 3 of 
House Resolution 216 because I want to distinguish between a coastal 
state or nation generally and a particula r coastal state  in whose waters 
anadromous fish spawn.

Mr. Moore in his testimony at the top of page 5 indicated the coastal 
state of origin which in the case of anadromous fish would be the host 
state. Our interp retation and intent with reference to section 4 (th ird  
line) is tha t it would mean coastal state management of coastal or 
resident species and host state  management of anadromous species.

Mr. F raser. You are talking about which line now?
Mr. Pollock. It  is on page 3 of House Resolution 216, subpara

graph 4.
Mr. Fraser. Line 3 of that subparagraoh  ?
Mr. Pollock. Yes, sir. Sta rting  “with coastal state management 

of” our intent there would be tha t tha t would mean with coastal state  
management of coastal or resident species and host state  management 
of anadromous species and with international management of such 
migratory species as tuna.

The reason I bring this up is that a host s tate is a part icular kind 
of coastal state. Japan, as an example, is a coastal state and the 
U.S.S.R. is a coastal state. What we are talking about here is manage
ment bv the host state or the state where the anadromous fish such 
as the salmon spawn or again, as Mr. Moore stated, the coastal state 
of origin of the anadromous species.



We have a peculiar situat ion which might bring tha t distinct ion 
into focus; tha t is in the border area between the I nited States and 
Canada in the vicinity of the southeastern part  the Alexand ria 
archipelago. We have a situation where Canadian fish come out of the  
oceans and go through Alaskan waters on the way to thei r s treams of 
origin in Canada and we have the converse of that . We have the 
situation where American salmon will come out of the oceans, the 
Pacific Ocean or the Gulf of Alaska, and go throug h Canadian waters 
on the way to the Alexandria archipelago.

We have a peculiar situation here where we recognize that there 
has to  be part icular consideration for the control of those salmon by 
giving a preference to the host state as distinct from any coastal 
state. In  the case of the Canada-United States re lationship the problem 
is so complex tha t not only is the wording of the  resolution important 
to our understand ing of it, but, in fact we do have to have bilate ral 
treaties in order  to work out the problems between the United States 
and Canada.

My only point, Mr. Chairman, was to make certain that  the members 
of the committee did understand that  where we are talk ing about 
anadromous species we don’t mean any coastal state, we mean the 
coastal state of origin or, to use another term, the host state.

Thank you, Mr. Chairman.
Mr. F raser. Well, let’s pursue th at a moment further. Do you view 

the wording of the resoultion now as adequate with tha t kind of a 
clarification ?

Mr. Pollock. So long as the legislative history  will contain the 
explanation it is fine. If  in the wisdom of the  committee they sought 
to amend it, it would not matter if it were done tha t way. We are 
satisfied—I think  all of the Government is satisfied—with the pa r
ticular wording of that so long as it is clearly understood tha t we are 
try ing  to distinguish, in this case, anadromous fish.

Mr. Fraser. Perhaps it might be useful if someone on behalf  of 
the executive branch did submit wording that  we might look at in the 
event-----

Mr. Pollock. I  can give you something for the record now if you 
want, Mr. Chairman.

Mr. F raser. Why don’t von do that.  It  might be wise to clarify 
it through amendment. I t would be useful to have your suggestion.

Mr. P ollock. I would simply then amend subparagraph  4 to read : 
“Conservation and protection of living resources with fisheries regu 
lated for maximum sustainable yield with coastal State management 
of coastal species and host State management of anadromous species 
and with internationa l management of such migra tory species as 
tuna .”

Mr. F raser. Fine. Tha t is fairly consistent with what you were 
indica ting was clearly the intent  of tha t clause.

Mr. Pollock. Thank you, Air. Chairman.
Air. Fraser. Mr. Aroore, in your statement you say tha t the orga

nizational session of the Law of the Sea Conference will be held at 
the end of this year and to continue with the substantive work of the 
Conference in Santiago, Chile, in the spring of 1974.
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Wha t do you mean by the organiza tional session and what would 
probably be accomplished a t tha t session and how long do you think it would last ?

Mr. Moore. The General Assembly resolution that  established the 
schedule for the remaining two preparatory sessions of the Seabeds 
Committee and then established the organiza tional session and the 
8-week session in Santiago indicate a 2-week session for the orga 
nizational session. It  would be held in New York at the end of this 
year in the latte r part  of November and December. Thought  i t would 
be very difficult to know precisely what would be done at  this point, 
we would antic ipate tha t many of the organizational issues such as 
the questions of chairmanships of different committees, the basic 
structure of the Conference itself and how it would operate would 
be dealt with a t tha t time.

Mr. F raser. So tha t by the time that  session is over and there is 
a new session in Santiago they could go righ t to work.

Mr. Moore. Yes; tha t would be our hope.
Mr. F raser. But you don’t expect any substantial discussions in the New York session?
Mr. Moore. I would not anticipate that  the organiza tional session 

would include any substantive discussion.
Mr. F raser. You indicated the United States  was the first Seabed 

Committee member to submit a draf t of a seabed treaty . How many 
other dra fts have been submitted, total dra fts or completed articles? 
Can you give us some idea ?

Mr. Moore. I don’t know the exact number. Really it  varies depend
ing on the part icular issue or question concerning* the international 
seabed regime. I think a number of na tions have submitted additional 
dra fts  on the question of  terri toria l seas. The United States, of course, 
has also submitted such articles in conjunction with its stra its art icles; 
and the Soviet Union introduced one the other day. There have been 
a number of dra fts  introduced in that area, and the same is true of some 
of the other issues involved in the Conference. The Canadians, for 
example, recently introduced draf t articles dealing with marine 
pollution.

Mr. F raser. What  is the difference between the U.S. dra ft article on 
fisheries of 1971 and the revised fisheries article tha t was introduced 
last summer in Geneva ?

Mr. Moore. I  think Mr. Pollock might be a better person to answer 
tha t question.

Mr. Pollock. Thank you, John.
I think the simple answer is tha t we found afte r we had tabled the 

initial  d raf t th at we had put too much in the way of internat ional con
trol  of coastal or resident species of fish. We found that there was an 
antagonism toward this  in the international arena. We thought that we 
could very well accomplish our own U.S. objectives by giving more 
coastal state preference and coastal state management in the areas 
beyond the terr itori al sea. This  is generally what was done and i t was, 
I th ink, more favorably received.

Mr. F raser. Mrs. Sullivan.
Mrs. Sullivan. No questions right now. I  would prefer to question a 

bit later.
Mr. F raser. Mr. Mathias.



Mr. Mathias. I have just one question concerning the limits. How 
did you arrive at a 12-mile limit ?

Mr. Moore. We have tr aditional ly followed a 3-mile limit with the 
terr itor ial sea. A t the Conferences on the Law of the Sea held by the 
United Nations at 1958 and 1960 the vote was very close on the 
question of extension of the terr itor ial sea to 12 miles. At the present 
time there are more states in the  interna tional  community tha t claim 
a 12-mile terr itor ial sea or adopt  an approach indicat ing tha t it is 
permissible to have a terr itorial sea up to 12 miles than any othe r limit. 
Our feeling is tha t a 12-mile terr itori al sea accommodates coastal s tate 
and international community interests and would be reasonable in 
connection with an overall comprehensive settlement that  also pro
tected fully  the righ t of free tran sit through  and over internationa l 
straits .

Mr. Mathias. In the Sea Conference will there be countries a ttend
ing tha t have a d ilferent idea on the terri toria l waters?

Mr. Moore. Yes, th at is correct. Right now the breadth of th e te rri 
toria l sea varies from 3 miles. Many states claim three. More states  
claim 12 at. the present time and a few states  claim as fa r as 200 miles

Mr. Mathias. S o it  would be better to get one figure th at everybody 
can accept ?

Mr. Moore. Yes. Our feeling from the present pattern of state prac
tice is that there is really no chance of agreement on a breadth of the 
terr itor ial sea broader than 12 miles. Certainly it is im portant to our 
position tha t the bread th of the terri toria l sea should not be grea ter 
than  12 miles. We believe that many of the  interests of the other sta tes 
tha t have tenta tively  adopted a t errito rial sea beyond 12 miles can be 
accommodated, principally with regard to resources. We feel tha t 
the issue should be approached from a functiona l perspective first look
ing a t the question of navigation  and the question of what the coastal 
state's  real need is in the terr itori al sea and then taking additional 
issues separately such as fisheries and seabed minerals.

Mr. Mathias. T believe th at the Law of the Sea Conferences were 
also held in 1958 and 1960.

Mr. Moore. Tha t is correct.
Mr. M athias. What happened on the subject in those two confer

ences?
Mr. Moore. The outcome of those conferences were a number of 

conventions on the law of the  sea. There were four basic conventions: 
on the te rrito rial sea and the contiguous zone, on the high seas, on th e 
Continental Shelf, and on the living  resources of the high seas. The 
major issue th at was not decided at that  conference—there were also 
a number of other  impor tant issues—was the breadth of the te rr i
torial sea. No agreement was reached at those conferences on the 
breadth of the terri toria l sea. Tn addition it was not very clear with 
respect to the seabed resources jurisdiction of the coastal s tates bevon j 
200 meters and the whole question of the regime for the deep seabed 
was not clarified at those conference, either.

Mr. Mathias. That  is all the questions 1 have. Mr. Chairman.
Mr. Fraser. Mr. Downing.
Mr. Downing. T ha nk  you. Mi*. Ch airma n.
Again I want to thank you and the committee for allowing Mrs. 

Sullivan and me to appear  here. This  is a most interest ing subject and 
my Subcomittee on Oceanography does have a deep concern with it.
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It  is good to see Mr. Moore. He was a professor at the old Law School 
of the University of Virginia. 1 wish you much success.

Mr. Moore. Thank  you.
Mr. Downing. I think the goals in here are very laudable.
Mr. Fraser. You want him to have the same success here in teach

ing you.
Mr. Downing. Unfortunately, he didn't  teach me.
Mr. Moore. We were both taug ht by Judge Hardy Dillard .
Mr. Downing. Tha t is right. »
I forgot what I was going to say.
The goals of this resolution are laudable. The only thing tha t con

cerns me deeply is the time element. I f everything  worked well, when 
would you think  an effective tr eaty could be signed? \

Mr. Moore. We have in test ifyin g before your committee spelled 
out what we would view as a timely and successful conference. Basi
cally it is that  we feel that the conference resolution schedule should 
be adhered to and that certainly it ought not go beyond 1974—75.

Mr. Downing. You are aware of the rather urgent need for a quick 
solution to this problem, are von not ?

Mr. Moore. Yes, indeed. We are watching very closely the progress 
of the preparato ry work and we will certainly  watch the progress in 
the conference itself. There is a real need to reach a timely and suc
cessful agreement on a comprehensive Law of the Sea Convention.

Mr. Downing. You have three or four companies in this country— 
three or four at least—tha t are all geared up ready to go, underwater 
engineering companies to recover valuable mineral resources, but they 
cannot obtain the necessary financing unless they  have some protec
tion of thei r claim on the bottom of the ocean. Now this could pos
sibly be done in a unilateral manner or multila teral if other nations 
joined with the United States but I assume tha t you sti ll say that you 
do not wish any unilateral  action at this time.

Mr. Moore. We would differentiate the time periods into two basic 
time periods. One of those would be from the present until a conven
tion is signed. The second would be from the time the convention is 
signed until the convention received sufficient ratifications to go into 
force. *

With  respect to the first period we will watch very carefully the 
progress toward a timely and successful conference and our policy 
will be geared to an assessment of tha t continuing progress. Our own 
feeling at the present time is tha t we are expecting the conference «
resolution timing to be adhered to and we are cautiously optimistic on 
that  point.

With  respect to the second time period, tha t between the signing of 
the convention itself and the  actually going into effect of the conven
tion. we have urged the desirabi lity of provisional entry  into force of 
the permanent regime, that is. provisional operation of the permanent 
dee]) seabed machinery. As we indicated when Mr. Brower was tes
tifyin g before your subcommittee, we intended at tha t time to put 
such an idea before the Seabed Committee. I am happy to say that last 
Monday we did propose such provisional ent ry in to force of the inte r
national regime and machinery.

Mr. Downing. What happened ?
Mr. Moore. The response was immediate from a large number of 

speakers. There were some 19 separate countries, I believe, tha t spoke.



None of those countries ruled out the idea at all. It  was a rather g ra ti
fying response in terms of expression of interest  on the concept and 
on the preparation  of a study on the issue by the Secre tariat , though, 
of course, at this point it is too early to tell what will be the final out
come at this session of the Seabed Committee.

Mr. Downing. Thank you, Mr. Chairman.
Mr. Fraser. Mr. Winn.
Mr. Winn . Thank you, Mr. Chairman.
Mr. Moore, I have heard your answer to Mr. Downing's questions 

but I just wondered, in your own opinion do you think  we have really 
got a chance to adopt this trea ty this time?

Mr. Moore. Yes, I do. I am cautiously optimistic. The issues are very 
complex. There are over 100 countries involved; the stakes are high. 
But my own assessment is that there is a good chance that the con
ference resolution schedule will be met. We are certainly proceeding 
on the understanding that  other nations are, as we are. negotiating in 
good faith  with the very important under taking of  tryin g to achieve 
a widely accepted convention on the law of the sea. We think it is 
very, very important at this point that all of the nations of the world 
reach that  kind of broad agreement on ocean space. If  we don't, the 
potential  for conflict between nations with the escalating usage of 
ocean space for the next years will be simply too great. In  fact the pres
ent uncertainty in ocean space is too great. It is very costly for all 
nations  and we believe strongly—and 1 think tha t the other nations 
par ticip ating in the negotiations  recognize this also—that we need to 
reach agreement in this  area.

Mr. W inn . Do you see any part icular fly in the ointment?
Mr. Moore. No, I am happy to say-----
Mr. W inn . That is a bad question to ask at this stage of the negotia

tions.
Mr. Moore. I am happy to say I  don't at th is point. I am cautiously 

optimistic on achieving a successful outcome.
Mr. Winn . Along some of the same lines tha t Mr. Mathias was 

talk ing about some nations, of course, and the U.N. Seabed Committee 
have asserted tha t it is the sovereign right of every nation to determine 
the breadth  of its own terri toria l seas. What are your specific objec
tions to this and how do you break down tha t barrier  in these dis
cussions?

Mr. Moore. Well, certainly tha t is not our understanding of inte r
nationa l law. Internatio nal law comes about throu gh agreement be
tween nations and through a process of claim and counterclaim. These 
claims are subject to a kind of reciprocity and ultimately of acceptance 
by the international  community. It is not a process th at results solely 
from unilateral claims, so we would reject any notion tha t coastal 
states are free to set any limits: for example, for th eir terri toria l sea. 
The process is and alwavs has been governed by internat ional law.

As to how it is control led in the Conference, I think it really is a 
question of pointing out to the community of nations where our com
mon interest lies. We think that the other nations will recognize t ha t 
as we do and that  the outcome of the conference is likely to reaffirm 
the communitv common interest.

Mr. Winn . Do you think those countries tha t have been going under 
that philosophy are still so dedicated to it that they can't be dealt 
with in a broader way or for the good of the overall treaty?
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Mr. Moore. I would certainly hope not. 1 believe that  all of the 
count lies that  I have had occasion to  deal with in the Seabed Com
mittee are negot iating  in good faith  at this point and 1 think tha t 
the negotiations must proceed in tha t spiri t, and certainly they have 
from our side.

Mr. Winn . It  is very gratifying to hear your cautious optimism. 
We hope that you are right.

I would like at this time to thank Mr. Pollock for his clarification 
on page 3 in para graph 4 as one of the cosponsors of it. I think you 
did clear up some misconceptions or misunderstandings tha t might 
have occurred.

Mr. Fraser. Mr. Reid.
Mr. Reid. Thank you, Mr. Chairman.
Firs t let me thank you, Mr. Moore, for the thoughtful  character  

of your testimony and to say how delighted I am to have Howard 
Pollock here today along with Mr. French and Mr. Brower.

Mr. Pollock. Thank you.
Mr. Reid. I have really two lines of inquiry I would like to pursue 

very briefly. One, might I ask you to tu rn to page 3 of your testimony 
and to page 2 of the House Resolution 2IB.

In your testimony you say, “Ou r national security interests as well 
as economic interests  are involved in assuring free movement of 
vessels and airc raft  on the high seas and through in ternational s traits ."

I note that you omit cargoes. Would you care to comment on that  ?
Mr. Moore. I think  certainly  the movement of cargoes on vessels 

and on aircraft is certainly  part of what we are getting  at when 
we emphasize the importance of free navigat ion on the high seas 
and through international strait s, so tha t would be a very important 
pa rt of the total package of free navigation.

Mr. R eid. Well, I might sav parenthetically, if you will pardon the 
personal reference, I spent 2 years of my life try ing to make that point 
with reference to the Suez Canal. As you know, the PAR did not 
accept that definition in spite of a unanimous vote in the Security 
Council of six countries and including President Eisenhower’s state 
ment in support tha t we would take matters  seriously if  they were not 
upheld consistent with that resolution. The PAR has always made a 
distinction between ships and cargoes and has always been reluctant  
to let Israeli cargoes go through. They have distinguished cargoes 
from ships, and sometimes not on Israeli ships.

Consistent with that  diplomatic his tory, and given the hope of some 
of us that proximity talks will occur at some point, where we may 
be discussing free and open trans it in the Suez Canal, might it be 
useful to be explicit this time with regard to cargoes?

Mr. Moore. I think that is an in teresting  point and one that would 
merit study. With  respect to the basic question of free navigation on 
the high seas and free transit through  international straits  I think  
the kinds of problems tha t you have alluded to are some o f the real 
problems.

For example, if  we were to rely solely on the doctrine of innocent 
passage under international law, it is interpre ted differently by diff
erent states. It is subject to subjective interpre tations.  Some might 
sav it is a question of where the ship was going, the existence of a 
state of belligerency, the kind of ship, and other variables. So we feel
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it is very important to reaffirm this  basic right to transit international 
straits. Tha t is a most important aspect of our  overall policy.

Mr. Reid. 1 am delighted, Mr. Moore, you touched on th at because 
I wanted to get into it. If  my memory serves, the Constantinople 
Convention, which 1 don’t have in front of me, has been referred to 
from time to time along with others in connection with whether free 
and innocent passage should be accorded to belligerents or what con
stitutes belligerency.

One of the definitions of the UA R vis-a-vis the Suez Canal centered 
on this question repeatedly. Even though you are talking about a 
member state of the United Nations and even though there are cer
tain other contrac tual expressions of a number of powers, the UAR 
considered tha t they could accord a unilateral  definition in certain 
interpretations, including what constituted belligerency, and merely 
by expressing belligerency that then gave the UAR the righ t to deny 
free and innocent passage even though there was no state of war at 
that part icular moment.

Would you care to comment as to what we can do to clarify that  
point ?

Mr. Moore. Well, one point tha t I would make is that the Law of 
the Sea Conference will basically not be dealing with a revision of 
specific multil ateral  regimes already set up for par ticu lar stra its or 
canals.

With respect to  the general point of whether any nation is free  to 
indicate a state of belligerency against any other, my own perspective 
on this—and this is not really something relevant right now to any 
of our issues in the law of the sea negotiations—certainly bellige r
ency is something that  is governed by the United Nations Charter . In 
fact, the real issue is one of whether the standards of article II,  sub- 
paragraph 4 of the  United Nations Charter have been met o r whe ther 
the standards of article 51 of the United Nations Charter  dealing with 
individual and collective defense have been met.

So certainly states are, with respect to these issues, also governed by 
a regime of internationa l law and it is not solely, as in other  areas of 
international law, a question of  making unilate ral claims.

Mr. R eid. What  I am suggesting is, that  internationa l law and the 
U.N. Char ter notwi thstanding, you take a step forward rather than 
reaffirming certain  powers that have not been effective. Ts there new 
language? I have just been thinking  here off the  cuff, but it is some
thing like unimpai red free and innocent passage obviously meaning 
with no exceptions in more elegant legal terminology. But if you rely 
on the charte r in this regard, I am afraid you are leaning on a rather 
weak past history. T merely call it  to your a ttention  for such scrut iny 
as vou think it might deserve.

I think I have one final question T would like to ask about and it is 
partlv  Mr. Pollock’s area, I guess. You mention an interest of Mr. 
Bingham's and mine along with this committee when you touch on 
tuna because when you mention that  and when we mention it in the 
dra ft resolution, we are also refe rring  to porpoises.

I know the world-at-large is still inadver tently or advertently kill 
ing about 20,000 porpoises a year  and I just  wondered whether tha t is 
something that might  engage your attention.

Mr. Moore. If  T could for a moment go back to the earl ier question 
you had asked and then I will come to this.

95-023— 7:
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Mr. Reid. Certainly.
Mr. Moore. W ith respect to all of the  regimes we are ta lking about, 

the in ternational st raits under the proposal, for example, we would not 
be simply relying on a general standard  of belligerency or  nonbelli
gerency under the charter , but basically it would spell out a presently 
existing right:  That is to travel interna tional  strai ts from one side 
to the other and tha t righ t is the righ t of free transi t, o f going from 
one side of the stra it to the other in an unambiguous fashion without 
subjective interpreta tion bv the coastal state.

Mr. Reid. The only problem with tha t is, and we are really dealing 
with one country here in particular, they have not upheld tha t i nte r
preta tion and th at is why I think  we need language th at clearly states 
that  the r ight of freedom of t ran sit  pertains to  any ship  absent a total 
allout war. A period of control, tension, or  differences, should not pre
clude that free trans it.

Now how you put that into language  is another m atter,  but it  seems 
to me that  what we are talkin g about is unimpaired freedom of  the 
seas, not freedom of trans it under most circumstances, but under 
virtual ly all.

Mr. Moore. Yes. Actually it is the same thing. The old formula, 
the question of innocent passage was one that was subject to subjective 
State interpretation but free transit, unimpaired  transit, I think  is 
another way basically of saying the same thing. We have used free 
liecause we felt that  made it slightly clearer, but I think basically 
it is exactly the same thing.

Mr. F raser. I wonder i f you would pause for just a moment. We 
have a housekeeping problem tha t will only take a minute or two 
and we need to deal with it while a quorum is present. Then maybe 
the tuna question could be repeated when Mr. Pollock has returned.

Next Tuesday afternoon when we complete our hearing  our hope 
is that we might be able to take up this resolution in a markup session, 
which I assume we would probablv want to do in executive session.
So I  am asking the subcommittee i f it will agree to go into executive 
session next Tuesday afternoon to consider this and any other measures 
that might be ready for  markup at that  time.

Mr. Fountain. T make such a motion, Mr. Chairman. «
Mr. Mathias. Second.
Mr. Bingham. May we have discussion ?
Mr. Fraser. Surely.
Mr. B ingiiam. Why go into executive session for the markup ? ,
Mr. Fraser. Well, I have to confess that  T am just reiving on a 

time-honored practice rather than  examining the merits  of it.
Mr. Btngham. Mv own feeling would be in line with the new rules 

tha t we have adopted. Unless we have a pretty good reason, a strong 
reason, to be in executive session we have no reason why we should 
do so and I  don't see any reason in this part icular instance.

Mr. Fraser. Anyone else have any views on this question ?
Mr. Mathias. Mr. Chairman, this subject does not involve any 

national security. I don't think it makes any difference one way or 
the other whether it is open or executive, to tell you the truth.

Mr. F ountain. I assumed you had reasons for wanting executive 
sessions. Of course. I personally think all bills involving a markup 
should be in executive session. Otherwise the newspapers and
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othe r media may  ge t one imp ression one minute then  5 mi nutes  la te r 
the  discussion  may  be exa ctly  the co nt ra ry  to  what th at  impre ssion 
is and  th ey may  be gone. Then sto ries become d istor ted . Also , in ex ecu
tive sessions disc ussions  will be more  fran k and fo rthr ig ht . I f  the  
subcommitt ee wants  to open it up , I have  no serious  objection.  Ho w
eve r. I make the  mo tion to go int o executive session fo r marku p of 
the bill.

Mr . F raser. M r. W inn,  do you  hav e a v iew on t hi s ?
Mr. F ounta in. Th is  is a sens itive subjec t.
Mr.  W in n . E ithe r way.
Mr.  F raser. Y ou are wi lling  to  do it eit he r way?
Mr.  W in n . Yes.
Mr. Math ias . M r. Ch air man , I  do note  at the  bot tom  of  th is sheet 

here th at  we do re fr ai n from askin g questions abou t the  S eabed Com 
mitt ee. In  a marku p might it be invo lved  in any sec uri ty whatso ever?

Mr. F raser. Mr. M ai lli ard has just sug ges ted  to me th at  du ring  
marku p some mat te rs  pe rta in in g to  the cu rre nt  New Yo rk me eting  
migh t need to be discu ssed.  W he ther  th at  creates a problem or  not , L 
do n’t know.

Air. B ing ham. Mr.  Ch air ma n, if  t ha t does ari se and if  at any tim e 
du ring  the  marku p we feel we have to go into  executive  session,  we ca n 
vote  to do so at th at  time . The only reason fo r ha vin g the  rule so th at  
we could sta te in adv ance th at  some meetin g was go ing  to  be closed 
is fo r the convenien ce of witnesses and the press and so on. I do n' t 
see in th is  case why  we would need  to decide in advance . If  t he  need  
ari ses at  the tim e, we can do so at  the  time.

We are sup pos ed to have  a quo rum  fo r the  marku p any way.
Mr. F raser. Well , are  you rea dy  fo r the vote? Mr. Bo ettcher wil l 

-call t he  roll.
Mr. Boettcher. M r. Fraser .
Air. F raser. I will vote aye.
Mr. B oettcher. Mr. Fas cel l (abs en t).
Mr. Fo un ta in .
Air. F ounta in. Aye .
Air. Boettcher. M r. Bin gham.
Air. Bing ha m. N o.
Mr. Boettcher. Air. R ose nth al (abs en t).
Air. Reid.
Air. Reid. No.
Air. Boettciier. Air. Gross (abs en t).
Air. Derwinsk i (abs en t).
Air. Find ley (abs en t).
Air. AIath ias.
Air. AIathias. No.
Air. Boettcher. Air. Winn.
Air. AYin n . No.
Air. Boettcher. Two ayes , fo ur  noes.
Air. F raser. All rig ht . The subcom mit te will hold an open  marku p 

session  next  Tuesd ay. Alarch 27. at the  conc lusion of the  2d hear ing.  
AYe will now resume  ou r quest ion ing  of wi tnesses.

Air. Reid. I have just  one more quest ion.
Air. F raser. Pe rh ap s you could repeat  your  ea rli er  que stio n to Air. 

Pol lock, now th at  he has  returned.
Air. R eid. Th an k you.  Air. Ch airma n.



Ho wa rd, while you were out  o f t he  room, I asked one quest ion about 
subsect ion (4) on page  3 to  w hich you were  talki ng  earli er  and  I raised 
the que stio n which is a mat te r of  intere st to the subc omm ittee , and  to 
Mr.  Bingham and my sel f and mos t oth ers  abou t the fat e of  porpoises.  
We encourage d a resolu tion  a while back  relative to a m ora tor ium .

My inform ation , which  is not  to ta lly  cu rre nt , ind ica tes  t hat  at  one 
point, a bout 200,000 porpoise s were  being killed incident to  th e ob tai n
ing of offshore yellow fin t un a pre sum ably well beyond the def init ions 
in th is case of  co asta l or  pe rhap s host  sta te—th at  is to say , clearly in 
in ternat iona l wa ters—and  equ ally that  the  Ja pa ne se  were k ill ing about  
20,000 according  to al leg ations for  purposes  of  oil.

My que stio n is, as th e porpo ises a nd  the tuna  go tog eth er,  and some
times it  is no t clear who is fol low ing  whom—at  least the  porpoises 
have  not to ld  us ev erythin g on th is  su bject— what can we do to insure 
the  f utur e of porpoise schools w hich  ar e d im inish ing ac cor din g to  some 
scientific and oth er evidence  and how would you addre ss yoursel f to 
th at  here  ?

Mr. 1 ’ollock. W ell,  I have  to ans wer in seve ral reg ard s. Fi rs t,  we 
believe  that  th at  is covered in th e “ State me nt  of  Co nse rva tion and P ro 
tec tion of Li ving  Reso urces.” To  g et  to the specific  p roblem th at  con
cern s you, we a re hea vily engag ed both in the  Government  and  in the 
indu str y in researc h on both ge ar  and fish ing tech niques  to alleviate  
wh at is a very serio us problem with the  fish ing  of yellow fin t una.

As you  may be awa re, we have been wo rking  with the  indu str y in 
tryi ng  to develop  a va rie ty of tech niques , and  one of the m is a pneu
matic drop  gat e which will allow the porpoises  which are  swim ming 
over the  yellow fin tu na  to get out  of the  net as t he  vessels back  off.

We worked  w ith the  deve lopment of  a p ar ticu la r k ind  o f sm all mesh 
ne tti ng  w hich  i s ca lled a m edi na  net. The mesh is sm all enough so th at  
the. sn out o f the  porpoise  can ’t get  c augh t in t he  mesh when  they  p anic  
as the net is being closed.

We have  tr ied tech niques  of  simulat ing k ill er  w hale  sou nds  and pu t
tin g the m in a prop er  p lace in rel ati on sh ip to the  net to dr ive  th e po r
poises out.  The fishermen themse lves are  doing  wh ate ver  t hey can to 
alle via te th is  problem. I t hi nk  it  does require t ra in in g o f the  fishermen 
to ope rate th ei r vessels in a man ne r th at  will save  as  many  of  the po r
poises a s possib le.

Mr. Reid. Wha t troubles me ab out  th e lang uag e in our  dr af t bill here 
is the ph ras e “ reg ula ted  fo r max imu m sus tainab le yie ld.” Now if  tha t 
is dete rmine d to mean maxim um su sta ina ble  yie ld of t una and t he  p ur 
suing  thereo f and absent more  effect ive mechanics than  the ones you 
men tion , which I g ra nt  you rep res ent pro gre ss bu t not a solu tion, does 
the re not  need to be an  in te rn at iona l mo ratorium  and agre ement  by 
fhe seve ral bodies r eferred to in t hi s resolu tion  rela tive  to  porpo ises ?

T th ink if you rely  on the sou nd of  the  ki lle r whale, the  trap do or  
and the  net and  the  sm aller mesh, we will stil l have  qui te a few more 
porp oise s de pa rt in g th is  Ear th  and I per son ally th ink  th at would be 
a tr ag ed y.  W ould you addre ss yourself to wha t we could do legallv ?

I wou ld re fe r fu rther  to the  fac t th at  the  Japanese  seem to have  
somewhat dif fer ent purposes. I un de rst an d th at  our fishing indu str y 
is try in g to do som eth ing  about it. although not very  succ essfully  as 
yet.  whe reas  I don't  th in k the  Japa ne se  are  even making th at  effort
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and in th at  case you  need in ternat iona l law very clearly, it seems to 
me.

Mr. P ollock. We are  d iscuss ing  thi s in the in ter na tio na l are na  in a 
va rie ty  o f c ircu mst ances. I t hi nk  t hat  i f you were  to  press fo r a mora
tor ium on the  inc ide nta l taki ng  of  porp oise s, the ne t effect of  th a t 
wou ld be the  term inat ion of the  U.S . yello w fin tuna  fishery. I  do n’t 
th ink th e mo rat ori um  is achievable. I t  may be a  laudable goal.

We believe th at  it is possib le th ro ug h ex perim en tat ion  and th ro ug h 
new techniqu es, new gear,  to br ing t hi s loss dow n a n enorm ous  amou nt. 
We do n't  know wha t the  in ter na tio na l impac t of  th is is. I wan t to 
say  very  cle arl y th at  it is dis tre ss ing if  we lose one por poise in the 
en tir e process, bu t I  t hi nk  a t th is  p oin t it wou ld be wrong to pre ss fo r 
an in te rn at iona l m orato riu m on  th e inc identa l taki ng  of  the porpoises .

Mr. Reid. My  pro blem with yo ur  phraseolo gy, I un de rst an d the  in 
tent  o f you r comm ents , bu t I find it ha rd  to  say when t he re are  200,000 
porpoises  being  kil led  each ye ar  or  num ber s of  t hat  ma gnitude . That , 
str ike s me as n ot inc ide nta l a nd  I  am  fa r from satis fied  t hat  the fishin g 
indu str y has  to , as the pric e of  it s exis tence , st ar t to dec imate the  po r
poises.

They used t o fish th roug h long l ines  am ong  ot he r a pproa che s, and to  
assume th at  the y have to con tinu e prec isely wh at the y are  do ing  wi th  
some modific ation as the y go along,  I don't  th ink th at  is a message I  
wou ld w ant  to  com munica te to  the p orposies.

Mr. B ingh am. W ould the  gentl eman yie ld ?
Mr.  R eid. I w ould be h ap py  to yield.
Mr.  B ing ham. I  know the  conference  did ad op t a 10-year mor a

tor ium  with r eg ard to whales. I)o  you know wh at  the  w ord ing  was w ith  
reg ard to the p roblem Mr. R eid just raised  ?

Air. P ollock. I  wou ld be ha pp y to fu rn ish  th at  to the  commit tee.  
I  do n’t have it he re.

Mr. B ing ham. I f  the  gentl em an wou ld yie ld fu rthe r, I  wou ld as 
sume that  ou r d ele gation on the  Law of the  Sea Conferences will  take  
acco unt of  wh at  was  decided  by resolu tion at  the Stockh olm  Co nf er 
ence in all of  these matt ers .

Mr . F raser. Wo uld  the  gen tlema n yi eld  ?
«. Mr. R eid. Yes.

Mr. F raser. I unde istood we recent ly com pleted arr an ge me nts  fo r 
the  end angered  species. I am not  fam ili ar  wi th it,  bu t I  assum e th at  
th is  migh t encompass the p roblem of  porpoises.

e Mr. Moore. We w ould be h ap py  to fu rn ish  copies.
Mr. P ollock. I t hi nk  it  migh t be use ful to f ur ni sh  th at  for  the  re cord 

also.
[The  doc uments f ol lo w :]

R ec om men da tion  33 on  W hales  F rom  t h e  Sto ckho lm  Confe re nc e on t h e  
H u m an  E nvir onm ent

/# is recommende d th a t gov ern me nts  agr ee to str en gthe n the in te rn at io na l 
wh aling comm ission, to inc rea se in te rn at io na l research  effo rts, and as a m at te r 
of urgenc y to cal l fo r an  in te rn at io na l agr eem ent, un de r the  aus pic es of the in 
te rn at io na l wh aling com mission  and involving  all  gov ern me nts  concern ed, fo r a 
10-y ear m orato riu m on comm erc ial whaling.
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T rea tm en t of  I ncid en ta l T a k in g  of P or po ises  at  Sto ckho lm  Con fe re nc e

T he  U ni te d S ta te s officia lly su ppor te d a 10 -ye ar m or at or iu m  on co mmercial 
w ha lin g a t th e 1972 U ni te d N at io ns Co nferen ce  on th e H um an  Env iron m en t 
he ld  a t St oc kh olm la s t Ju ne . T his  ban  was  in clud ed  w ithi n th e re so lu tion  of  th e 
Con ferenc e as  reco mmen da tio n No. 33. The  wor di ng  of  th a t re co m men da tio n was  
as fo ll ow s:

“I t  is rec om men de d th a t go ve rn m en ts  ag re e to  st re ng th en  th e  in te rn ati onal 
w ha lin g comm iss ion , to  in cr ea se  in te rn ati onal re se ar ch  ef fo rts , an d as  a m att er 
of  u rgen cy  to  c al l fo r an  in te rn a ti ona l ag re em en t, und er  th e au sp ic es  of  th e in te r
nat io nal  w ha lin g comm iss ion  an d invo lv in g al l Gov ernm en ts  co nc ern ed , fo r a 10- 
yea r m or at or iu m  on  c om mercial  w hal in g .”

Alth ou gh  th is  re co m m en da tio n spe cif ies  co mmercial  w ha lin g on ly,  th e U.S. 
Deleg at ion to  th e Tw en ty -f our th  Se ss ion of  th e In te rn ati onal W ha ling  Com 
miss ion (I W C ),  wh ich  fo llo wed  th e  Stoc kh olm Co nferen ce , co nst ru ed  th e te rm  
“com mercial w ha ling ” to  in cl ud e co mm ercial  ta k in g  of  sm al l ce ta ce an s as  we ll 
as  larg er w ha le s in seek ing a  glob al m or at or iu m .

Th e U ni te d S ta te s was  no t su cc es sful  in  ob ta in in g a glo bal m ora to rium  in th e 
IW C, bu t did ob ta in  ge ne ra l ag re em en t th a t th e  IW C sh ou ld  co nc ern it se lf  w ith  
co ns er va tion  o f s m al l c et ac ea ns  a s well  a s la rg e wh ale s.

Mr. Moore. My  interpre tatio n of  the language of the resolution cer
tainly  also takes into account the need for  conservation and protec
tion of  liv in g resources, and I think that would include all liv ing  re
sources. So we could certainly  interpre t this  as indicat ing a concern 
for  liv ing resources including those  other than fisheries.

Mr. F raser. Mr. Maillia rd.
Mr. M ailliard. In our very interest ing d ay with you in New Yo rk  on 

Fr iday  the subject seemed constant ly to come up as to whether if  some 
degree of  exclusive author ity out as far as 200 miles became the sort 
of  accepted p ractice, th at what  would be left for  any international con
trol would proba bly, at least for the next decade or two, amount to 
pra ctically nothing.

Do we know enough about the facts in t his case to come to that con
clusion as fa r as you are concerned ?

Mr. Moore. I think for  the intermediate period if  we are tal kin g 
solely about the m ining o f manganese deals I am not sure that I would 
be prep ared to characterize  it in that way, but we would be prepared to 
say that a g reater amount would be generated if  it also included some 
revenue from  the continental  m argins as well .

Ou r proposal has, for  exam ple, as one o f the international standards 
in this  broad area of the coasta l state resource management auth ority 
the provision for some revenue sharing  and that, of  course, would 
alle viate this question of  precis ely where you place the limit . We don't 
feel tha t is as important an issue as insurin g that  this broad area of  
coastal state seabed resource jurisdic tion , is also subject to a series 
of  impor tant international standards.

Mr. Mailliard. Then T would gather  that our position is th at while  
we might accept certain rig hts  of the coastal  state out to such a distan ce 
that it would not be exclusive.

Mr. Moore. That is right. W e are wi llin g to agree as part  of a com
prehensive Law’ of  the Sea settlement to broad coastal  state resource 
management jurisdic tion  beyond the territo ria l sea. but that would be 
subject to a series of  international standards. One, for example, would 
be protection for  the int egr ity  of  investment, a second would  be com
pulso ry dispute settlement,  a  thi rd w’ould be preservation of the other 
uses of the area— particular ly here the preservation of  important navi
gatio n, free  n avig ation interests and over fligh t in the area— and then
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revenue sharing  and minimum international s tandards to prevent pol
lution of the marine environment.

Mr. Mailliard. Thank  you.
Mr. F raser. Mr. Fountain.
Mr. Fountain. Thank you, Mr. Chairman.
I am sorry I didn’t get a chance to hear your full testimony, Mr. 

Moore, but 1 was trying  to read through some of it.
I was at the United Nations along with Mr. Broomfield in 1967 

when this  question, I think, first came up. I was on a subcommittee 
which was debating the advisabili ty of a Malta resolution, I believe, 
which would convert all of the resources in the sea for the benefit of the 
undeveloped nations of the world. I think they debated it quite a period 
of time, a period of weeks. There was quite a record made on it and I 
don't think any country was prepared and they usually referred it to 
committee.

I think something worthwhile and meaningful , however, has come 
out of it since that time, but i t is an essential subject and I think more 
and more countries, more and more people are coining to the realiza
tion that  we have more material wealth in the ocean than we have in 
the skies and this  is a subject tha t the nations ought to get together 
on because if we have the dog-eat-dog attitude, there is no telling 
what might happen.

I have just one question. I noticed in the resolution provision for sub
stantial sharing of the revenues, and 1 think  this is one of the most 
significant provisions of the dra ft treaty. I wonder if you could give us 
any idea as to how far you might have gone in the discussion of the 
formula fo r the sharing of revenues, how it might be distributed among 
the developing countries, for example, and under whose auspices?

Mr. Moore. We have not specified beyond basically the formulation 
of the princip le of some degrees of substantia l revenue sh aring  as it 
appears in the testimony. This is an area that  would be subject to the 
internationa l negotia ting process. We do feel that the princip le is im
portant in term s of—one aspect of it is that it would not place all  of 
the emphasis, for example, on the limits issue precisely—what area 
would be under the control of the  international regime and what area 
would be under broad coastal states resource management jurisdiction.

Of course, the revenues would be avai lable also for the developing 
countries under  some formula tha t would be negotiated but we have 
not yet spelled that out.

Mr. Fountain. Of course, I guess any agreement reached would 
have the effect of each country yielding some of its sovereign righ ts 
within the legal limits of tha t country, would it not?

Mr. Moore. Well, I think part of  the issue here is tha t we are talk ing 
about areas tha t basically have been under high seas freedoms, so that  
while some countries would claim tha t some of these areas were p art  
of their  sovereignty or their territoria l sea-----

Mr. Fountain. Some claim about 200 miles, don’t they?
Mr. Moore. Some states claim as f ar as 200 miles, but our approach 

would basically be tha t in interna tional  law we are dealing with areas 
of the high seas. We are certainly dealing with areas in which the legal 
regime is somewhat uncerta in; for example, in the exploita tion of the 
resources of the continental margin  beyond 200 meters under the 1958
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Geneva Convention on the Continental Shelf. So I would not want to 
characterize it as detrac ting from state sovereignty; it certa inly would 
be cla rifying in which areas the coastal sta te may exercise jurisdic tion 
over seabed resources.

Mr. Fountain. I  was prompted to ask tha t question because I under
stand tha t many of the nations assert tha t they do have the  sovereign 
right  of determining what thei r terr itor ial jurisdiction is. I under 
stand we have objections to that.

Mr. Moore. We certainly do. I think  any kind of unilate ral claim 
beyond limits permitted under international law is not one that cither 
any government spokesman or any international la wyer could accept.
Rather,  it is a process that very much depends on claim and counter
claim and reciprocity and it is not an accepted principle of interna- 
tional law today that any coastal state or any other state is free to 
make international  law solely by unilateral claims.

So it is a question of looking at in general what has been accepted 
by the comunity of nations and we would apply  tha t s tanda rd in all of 
these cases.

Mr. Fountain. Thank you, Mr. Chairman.
Mr. Fraser. Mr. Bingham.
Mr. Binoham. Thank you. Mr. Chairman.
I  compliment you on your statement, Mr. Moore, and also join in 

welcoming our former colleague. Mr. Pollock, and your other associ
ates.

T am delighted indeed with the general approach that you have out
lined. Do I gather that with the exception of the one qualification that 
you raised about the language having  to do with the 12-mile t er ri
torial sea, you do support  the resolution and feel th at it would be help
ful to you in your negotiation ?

Mr. Moore. That is very much the case. We would strongly support 
the resolution. My unders tanding is that the intent of this resolution 
is really the same as Senate Resolution 82 and it really is a question of 
just clari fying  that resolution with a few minor changes in language.

Mr. Bingiiam. I am also very much interested in the matte r Con
gressman Fountain has just  been asking you about. Personally I hope 
tha t down the road somewhere the shar ing of these resources may be «
a major facto r in solving the financial problems of the international  
organizations.

On the matt er that  Mr. Downing raised about industry being held 
back, is it not true  that we are going ahead with the exploration of «
resources on the Continental Shelf even beyond the 12-mile limit ?

Mr. Moore. Well, it is clear under existing inte rnational  law tha t the 
coastal state can exploit the resources of the Continental Shelf  out to 
200 meters. Beyond the 200-meter mark the test-----

Mr. B ingiiam. Excuse me. T hat may in some cases be beyond the 12 
miles.

Mr. Moore. In some cases tha t definitely can be beyond 12 miles, 
absolutely.

Mr. Bingiiam. So they are not res tricted as far  as that is concerned?
Mr. Moore. No; with respect to  the Continental Shelf tha t is gov

erned by the Continental Shelf  Convention standard  and 200 meters 
would lie very clear.

Mr. Bingitam. Nobody, I take it . is ready to go into the really deep
water exploitation at this po int ; isn't that correct?
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Mr. Moore. There lias, I believe, been some exploita tion beyond the  
200-meter mark.

Mr. Bingham. No, I  am sorry. I didn't make myself clear. L et me 
start over again.

What we are talking  about is the intermediate zone, are we not, from 
the edge of the Continental Shelf, on the slope of the Continental 
Shelf down to the very water? Isn ’t t hat  the  area  that we a re ta lkin g 
about ?

Mr. Moore. Basically the intermediate zone under the U.S. proposal 
was the area from the 200-meter mark, or the terr itoria l sea because 
the sea bed resource rights  out to the  200-meter mark are very clearly 
in the coastal S tate out to basically the edge of the continental margin 
including the continental slope and continenta l rise—there.are a num
ber of different ways of differentiating  it, but basically it would in
clude most of that  margin area.

So it really is the remainder of the continental margin from the 200- 
meter mark or th e te rrito rial  area out to some geological fo rmula yet 
to be devised tha t draws a fair ly clear distinction as to the edge of 
the continental margin. Beyond tha t would lx? the area of the inte rna
tional seabed regime, which is basically the deep seabed, though the 
intermediate area would be an area subject to the interna tional  stan d
ards, which we have discussed.

Mr. Bingham. 1 understand.
Now get ting back to  Mr. Downing’s question. To what extent are 

American industries  ready to go as far  as exploitation  of the  seabeds 
concerned beyond the 200-meter margin technologically ?

Mr. Moore. Technologically the capability certainly exists beyond 
200 meters. As to what the outer limit of technology is at the present 
time, I don't know.

Mr. Bingham. What about economically?
Mr. Moore. Economically in some areas I am reasonably sure it 

exists beyond 200 meters: in fact , I  think  economically it is presently 
taking place in some of the places of the world beyond 200 meters.

Mr. Bingham. So what we are hopeful of is that the trea ty can be 
negotiated and then durin g this interim period tha t you mentioned, 
they would be free to go ahead.

Mr. Moore. Well, the provisional entry  into force relates to the 
machinery of the internat ional seabed, the area beyond the intermedi
ate zone.

Mr. Bingham. Beyond the intermedia te zone ?
Mr. Moore. Beyond the intermediate zone so that basically the inter

national machinery re lates to tha t area. On the other hand,  there is the 
intermediate zone and there is the question of the international  s tand 
ards opera ting in that  area. So to the extent that  the provisional re
gime or the interna tional machinery were to  relate to that , then of 
course the provisional issue would applv there as well.

Mr. B ingham. Well, I am confused now because I thought that  the 
real question had to do with the intermediate area, not with the area 
of the really deep water operation.

Mr. Moore. Our present policy with respect to the area beyond 200 
meters, if  we were discussing, fo r example, petroleum exploitation on 
the Continental Shelf beyond 200 meters is tha t we would not  prevent 
such exploi tation in the  interim period which would occur as long as
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tha t exploitation would be subject to the international standards, the 
international regime to be agreed upon.

Mr. Bingham. Is that true today ?
Mr. Moore. Yes.
Mr. Bingham. That they are free to do that  today ?
Mr. Moore. A es, I believe that is basically the language from Presi

dent Nixon's ocean policy statement of May 23, 1970.
Mr. Bingham. Well, if  that is the case, then they are not being held 

up at all substantially so long as they comply with these standards.
Mr. Moore. I think tha t is basically correct.
Mr. Pollock. May I intervene for a moment?
Mr. Bingham. Of course.
Mr. Pollock. I think the companies don 't have any protection from 

-each other; there is no integrity  of investment, there  is no interna tional 
or national body which would sav this area is yours and no one else 
can come in here and overlap you or take manganese modules from 
this area tha t you have marked off.

This is one of the major problems. T th ink the industry  wants some 
protection in the interim period. I think what Mr. Moore was saying 
is that anything that is done today bv the private entrepreneur we feel 
has to be subject to whatever regimes are agreed upon in the law of 
the sea in the future.

Mr. Moore. T would add only one point to th at if I  could and that is 
beyond the 200-meter mark  under  existing interna tional law and the 
Continental Shelf Convention legal rights are unclear so that there 
is a grea ter risk.

It is one of the great needs really for agreement in this area so that  
we can make these rights more certain.

Mr. B ingham. Jus t one final question in that  regard. No. 4 in the 
standards in your statement is to provide royalties to be used for 
international community purposes, particular ly economic assistance 
to the developing countries. There is no machinery for tha t now, so 
presumably any companies tha t are operat ing or even in that  area 
would not be doing that today. Would that  be your understanding ?

Mr. Moore. Certainly, the exploitation  beyond the 200 meter mark 
would be subject to the international regime including any revenue 
sharing provisions of that regime.

Mr. B ingham. But at the present time there is no machinery?
A r’\ Moore. No • there is none at the present time.
Mr. Bingttam. Thank you, Mr. Chairman.
Mr. Fraser. Mrs. Sullivan.
Mrs. Sullivan. Thank you, Mr. Chairman. T want to tell you how 

much I appreciate vour inviting  our committee to sit in on this 
hearing.

I will probably show my ignorance of the  subject by a few questions 
T am asking. We are on two subjects about law of the sea r ight now, 
aren’t we—on the mining righ ts of the sea as well as the fishing 
rights?

Mr. Pollock. We are on about five.
Mrs. Sullivan. 'Well, two tha t come to my mind.
Mr. Moore. Two of the importan t ones.
Mrs. Sullivan. From your past  experience and discussions, do you 

believe tha t the Latin American nations would be more difficult to  
negotiate with than other nations? I am thinking  of some of the



fishing problems tha t we are having with the Latin  American coun
tries ri ght now.

Mr. Moore. The Latin  American countries, like the other countries, 
are part icip atin g actively and in good faith in the  negotiations lead
ing to the Law of the Sea Conference. Our approach ce rtainly is th at 
the appropr iate  way to deal without disagreements on this  is not 
through unila teral  claims but th rough a multilateral Law of the Sea 
Conference.

Mrs. Sullivan. And if these discussions could be fru itfu l and the 
contents of the resolution tha t we have before us can be accepted, do 
you feel that Russia and the countries who were fishing off of our 
northeas t coast now could be kept away from the type of fishing that 
they are doing at the present time so as to protect our own fishing 
indu stry  ?

Mr. Moore. I  think  Mr. Pollock might answer th at question better 
than  I , but  my general reaction would be that we are try ing  very hard 
to get the kind of mult ilatera l convention tha t will achieve very broad 
concensus, and we would certain ly hope that  the Soviet Union and 
Jap an and all the nations of the world would be signatories of tha t 
convention, and if they were, we would have a satisfactory regime for 
govern ing tha t kind of dispute.

Perhaps Mr. Pollock would have more specific points to add.
Mr. Pollock. Mrs. Sullivan. I would add to that  the fact tha t dis

tan t water fishing countries by definition arc those tha t fish off the 
shores of other  nations.

On both our east and west coasts we have the U.S.S.R. and Japan 
fishing and taking a gre at deal of the fish in the international waters 
beyond our terr itor ial seas and our contiguous fisheries zone.

In order to keep them in this  ball game in the Law of the Sea Con
ference, and in the preparatory meetings of the U.N. Seabeds Commit
tee, I  th ink it is necessary to assure them tha t they will be given some 
consideration for historic  fishing rights, whatever th at might mean. I t 
could mean as of 1973 or 1950 or some o ther period. I think if they 
were under the assumption that  the only resolution of  this conference 
would be to say there is not going to be any more dis tant water fish
ing, they would walk out.

So there is a problem of what you do and how far  you bring them 
along and at the same time, how much preference to stocks you give to 
the coastal state itself. I t is a very difficult area.

Mrs. Sullivan. I 'nless they will all cooperate in the negotiation-----
Mr. Pollock. Then you have nothing.
Mrs. Sullivan. Then, you can't solve it at .all.
One other  question that  came to my mind. Have you any idea—and 

this is in the fishing industry—what percentage of the  gross na tional 
product is the  fishing industry of these countries with whom you are 
going to have to deal? Is this one of their  big industries?

In other words, this is why they are reaching out as far  as they can 
and keeping people away from their own.

Mr. Pollock. Again, I think we could provide some inform ation 
measuring the relative importance of fisheries in selected countries for 
the record for the committee, and certainly , to you Mrs. Sullivan.1 It

1 See a ppe ndix, p. 73.
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is very, very impor tant to some of the countries not only in the nature 
of the gross na tional product, but in the number of people who are en
gaged in the industry.

When you get into the distant water fishing business, you have a 
concentration of high investment. Each of these nations also has liter
ally thousands of coastal fishermen including the poor little fishermen 
fishing for  the resident species. I t gets pre tty mixed up as to what the 
economic and the political impact is.

Mrs. Sullivan. I  am thinking  of the problems we have had with the 
northeast area of our own country where we do not have the  efficient 
fishing vessels tha t other countries have, and yet, this is th eir source 
of earning a living. While it  is not one of the big percentages of gross 
national product, but it is a type of living for many of the  people of 
tha t area.

That  may he true in some of these countries who have a vast  export 
indus try with  fish and------

Mr. Pollock. We find in this country, and T don’t th ink it would be 
too different in other developed countries, that probably 85 percent 
of the fishing industry  of the entire country is the resident fishermen, 
the coastal fishermen, and that is the poorest part of the entire 
industry.

The tuna fishery and the fishery for shrimp and for lobsters are our 
healthies t portion of the industry.

Mrs. S ullivan. I  think  this is where the negotiations are going to 
take on a more personal atmosphere for the country which has a 
greate r—well, something more to lose than we might have when ours 
only touches certain areas of this country.

Mr. P ollock. That is what is pushing some of the South American 
countries and others to say, “Look, we don’t want an economic zone, 
we want 200 miles and you stay out unless we le t you come in.”

Mrs. Sullivan. We were approaching  tha t subject the  other day in 
our Merchant Marine and Fisheries Committee and have not concluded 
our hearings but if we could have some infonnation along t ha t line, 
I think it would be helpful for our committee.

Thank  you very much. Thank you, Mr. Chairman.
Mr. Fraser. One of the objectives of  our draf t treaty is the righ t 

of free tran sit th rough  international straits . We also are advocating a 
12-mile terr itor ial sea. Access to the Mediterranean would be lost un
less the re is some special provision for tran sit through the Stra its 
of Gibral tar. On the other hand, it seems to me that  the coastal states 
can make a legitimate argument with respect to potential pollution. 
How do we deal with that in our draf t ?

In other words, we have an interes t in free tran sit and the coastal 
states has a legitimate interest in potential pollution. Plow do we 
reconcile that?

Mr. Moore. I think  th at is a good wav to approach the problem try
ing to sort out the legit imate inte rests of all participants  in the process.

Certainly, the interest that we are concerned with is the  question of 
free t ransit through and over in terna tional straits , t ha t is simply the  
ability to transi t this area from one side to the other free from re
striction as to mode or other subjective criteria .

We have indicated a willingness with respect to safety standards, for  
example, to have surface vessels comply with  the provisions of IMCO
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traffic separa tion schemes, in fact, we have urged tha t such separation  
schemes be compulsory.

We have also indicated tha t normally state air cra ft exercising the 
righ t of free transi t should comply with ICAO safety regulations 
as they apply to civil ai rcra ft over tiie high seas and tha t such air cra ft 
should always operate with due regard for the safety of aerial  nav iga
tion.

In addition to that , we have indicated that the question of liabil ity 
*, could be solved by having some kind o f stric t liab ility for violation of

IMCO traffic separation standards or ICAO overflight standards.
In addition,  with respect to the pollution control area, we have in

dicated an interes t in complying with interna tional ly approved  stan d
s '  ards that would be applicable to commercial shipping.

Mr. Stu art  French of the Department of Defense might have a more 
specific response on tha t question.

STATEMENT OF STUART FRENCH, PRINCIPAL ASSISTANT TO
THE ASSISTANT SECRETARY OF DEFENSE FOR INTERNATIONAL
SECURITY AFFAIRS, DEPARTMENT OF DEFENSE

Mr. French. Well, Mr. Moore has given an excellent d isserta tion 
of the strai ts problems. I would only add that  if agreement is reached 
on a 12-mile terri torial sea, even in those s trai ts which heretofore had 
not been the terri torial sea of a coastal state, unquestionably the 1 ight 
of innocent passage would be preserved in any new international treaty.  
Innocent passage, however, requires transi t on the surface and pro 
hibits  overflight of a ircraft without authorization or consent.

However, in these strait s, national  security interests require tha t 
both the right  of submerged tran sit and the right of over-flight be 
preserved. We do indeed need a treaty provision tha t will essentially 
preserve the  curren t rights that are now enjoyed under internationa l 
law in those strai ts which are wider than 6 miles.

Mr. F raser. Regard ing pollution control, we would want in part 
to avoid national standards which might become arb itra ry or might be 
used unreasonably, would we not.

" Mr. Moore. Yes. I  think also we feel th at the most effective way to
deal with the problem of marine pollution is through international  
standards, includes ship construction standards .

Similarly, the safety issues that deal with accidental causes of oil 
k spills and o ther causes of marine pollution can be dealt with by in ter

national ly-agreed  traffic separation standards.
We feel that  an in ternational approach to standards for the protec

tion of the marine environment is a very basic point and that  it is a 
preferable way to approach the question of pollution control regu la
tion.

Mr. Fraser. Supposing that  the conference fails to guarantee the 
right  of free tr ans it and tha t it defers on the coastal states almost all 
of the attributes of sovereignty in 200 miles which some states are 
claiming.

It would be mv impression that  it would be a very worthless conven
tion from the point of view of the United States  and tha t we would 
probably want to consider opposing thei r s ignature ratification. That 
is my view.
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I put  th at in the form of a question to you. Maybe it is not fai r to 
have you comment on that  at this point, but if you can, I would be 
interested.

Mr. Moore. Yes, I think  it is a  fai r question and certainly an im
portant one.

We feel very strongly tha t it is important that  this Conference not 
fail. The resolution that this committee is considering today would 
strongly put this committee and Congress on record behind the U.S. 
position and as such I believe tha t it will help us significantly in 
achieving success in the Conference.

But we do have a variety  of important interests and we will not 
sacrifice those interests.

We have indicated, for example, with respect to the question of free 
transit through  and over internat ional strai ts that  it would not be 
possible to have a successful Conference on the Law of the Sea th at 
did not accommodate those interests.

Mr. F raser. I thin k it would be useful to get the answer to this ques
tion on the record.

How does a convention of th is kind become effective? Here we have 
a large number of nations involved.

Mr. Moore. There were 132 nations, at last count, which were mem
bers of the United Nations.

Mr. Fraser. What does it take in order for the convention to acquire 
the force of law?

Mr. Moore. Tha t is a thorny question. In international law. all of 
the signatories of the convention will be bound between themselves 
as soon as enough ratificat ions are received for the convention to come 
into force. The more difficult question is how many members of the 
internationa l community must sign a mult ilatera l convention for it to 
become binding on a state that didn ’t sign.

That  is really a question of looking at all of the circumstances, it is 
a question of the acceptance through time of the obligations embodied 
in that convention as public internationa l law.

We +'efd that it is very important that any convention which emerges 
from this Conference be widely accepted by the s tates of the interna
tional community. We would hope that the outcome of this Conference 
will not be one of only limited acceptance, for example, as was true  
of the conventions emerging from the 1958 and I960 Conferences. It  
is verv important  that anv new convention be a widely accepted ac
commodation that would be acceptable to most, if not all. of the na
tions of the world.

Mr. F raser. Well, will the convention contain a provision which 
makes a declaration as to what point of it becomes effective? Will 
it require a certain percentage of signers and then when that  number 
has been reached and those states have ratified it. that  the con
vention becomes effective with respect to the nonsigners?

Mr. Moore. Two questions. First, when does it become effective with 
respect to the signers: and second, with respect to the nonsigners? 
Wi th respect to the signers, normally there is a period of time afte r 
signature in which the states sign on before the requisite number has 
ratified it. At this point when the requisite number have ratified, it 
immediately comes into effect between all of the states that  have 
ratified.
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Subsequently, as the additional states rati fy or adhere to the treaty,, 
it becomes effective between existing parties and the new states.

With  respect to the second question concerning nonsigners, it is 
really a question of saying at what point do enough states rat ify  it 
or sign and it becomes interna tional  law and accepted general ob
ligation.

Mr. F raser. But I mean will the document itsel f make an assertion 
as to where that po int is to be found ?

Mr. Moore. Not on the customary internationa l law point because 
it depends on a whole complex process. With respect to the parties 
themselves, yes, the convention itself  if it follows the normal pat tern  
for multil ateral conventions—and I think it would—would indicate 
the number of states tha t must rati fy before it would go into effect.

Mr. Fraser. Let’s suppose we get a convention that  turns  out to 
be unacceptable to the United States  but is acceptable to the large 
number of other countries, would we be in a position to both not 
decline to sign it and then decline to observe its provisions.

Mr. Moore. Aly own feelings are tha t if the Conference has the 
kind of failure that results in a convention tha t the United State s 
would not be able to sign then there would be little likelihood of it 
gett ing wide acceptance or wide adherence. Under the circumstances 
of such a failure  the existing regime of international  law would 
continue.

Mr. Fraser. Absent any new convention.
Mr. Moore. Absent any new convention which the United States  

specifically agreed to or a very widely adhered to multil ateral con
vention which throu gh time became customary internationa l law.

Mr. F raser. I just have one other question relating to mineral 
resources. It was my impression—I may have misunderstood the ex
ploitation of nodules—that this variety of minerals is in the deep 
sea area, not on the Continen tal Shelf.

Am I mistaken about  tha t ?
Mr. M oore. No. I think you are quite right. I am not certain  of the  

exact location of all of these concentrations, but my understanding is, 
as is yours, tha t basically these are phenomena of the deep ocean floor.

Mr. F raser. I think you said in answer to another question the pro
visional regime which would become effective under our proposal upon 
the signing, but prio r to ra tification, would be the regime having  con
trol over the deep sea resources.

Mr. Moore. T hat is righ t, basicallv the international regime dealing 
with at least the area of tlie deep ocean floor.

The question of limits has not yet Ix’en determined. Our position is 
that if it is c lear that  a series of international standards apply  in the 
intermediate zone, the question of limits becomes somewhat less 
important.

Mr. F raser. T guess I am getting to the question of revenue sharing 
in the intermediate zone. Would that  concept l>e embraced in the pro
visional machinery th at we are proposing?

Mr. Moore. It is very clear certainly with respect to the Intern a
tional Seabed Authority  which is going to be dealing with the resources 
of the deep ocean floor that the concept of revenue sharing  would be a 
major principle  that  would be applicable.

In that area, our proposal for provisional entry into force of the 
permanent regime would also include the principles of the Inte rna-
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tional Seabed Authority, so tha t as the regime came into effect, the 
revenues that  were generated, at  least the royalties that would be paid  
in the form of  revenue sharing , would he held. One possibility is they 
could be held in escrow pending the entry into force of the convention 
itself, so tha t you know which countries were on board.

Mr. F raser. I just took that last answer to deal with revenues com
ing from the deep sea. What about the intermediate  zone ?

Mr. Moore. In  the in termediate  zone, we really have not clarified the 
details of revenue-sharing beyond indica ting that any exploitation 
beyond 200 meters should at the present time be subject to the inter 
national regime.

So it would pa rtly  depend on spelling out tha t st andard of revenue 
sharing in the intermediate area, and it would p artly depend on the 
question of what the limits are to be which would be agreed upon by 
the conference.

Mr. F raser. If  the dra ft provides for revenue sharing in the inte r
mediate zone, would the revenue sharing take effect under the provi
sional arrangement in the intermediate zone with respect to revenue 
sharin g as well as the deep seabed ?

Mr. Moore. I think  again it depends on where the limits are, where 
it is drawn. Whatever the area beyond national jurisdic tion that, the 
international machinery applies to then the provisional entry into 
force concept would also apply . Beyond that we have not  yet clarified 
other possibilities for provisional application.

Mr. F raser. I see.
Mr. P ollock. It would depend on the nature  of the provisional ma

chinery. If  it provided for it, I thin k t ha t is the simple answer.
Mr. Fraser. H ow can you have machinery in the  absence of ratifi

cation ?
Mr. Moore. We have had precedents for provisional application 

with respect to a number of other conventions.
For  example, the Chicago Convention on Civil Aviation which es

tablished our basic machinery for regulation of civil aviation. Afte r 
a large number of states signed it, they set up the provisional entry 
into force of the regime pending ratification.

You have reasonable assurance, and sometimes th rough  the provi
sional en try itself, you can increase the assurance that  a large number 
of states will rati fy or adhere. In fact, we feel tha t the concept of 
provisional entry  into force is going to help protect the integ rity of 
the permanent  machinery. 4

Mr. Fraser. Anv fu rther questions?
Mr. Bingham. Yes, Mr. Chairman, if  I may.
I still don' t th ink it is entire ly clear. Mr. Fraser,  the chai rman, was 

asking about this, and I was a sking about it. I don’t think  it is en
tirely  clear  what will happen to  the application of these interna tional 
treaty standards that you set for th on page 4 in paragraph 3 during 
this interim period.

I would suggest that what you are saying is that you have not gone 
far  enough to know just what will happen. For myself, I  would like 
to urge tha t, at least so fa r as some of these standards are concerned, 
and particular ly the provision of royalties, th e interim  machinery be 
applicable to  the intermediate area as much as to the deep ocean area.

If  you don’t have machinery to encourage or require this revenue 
sharing , it is not going to happen.
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Mr. Moore. We differentiate there between an interim period and a 
provisional entry  into force period. The interim would be the period 
from the present unti l the time the convention is signed. The pro 
visional period is basically from the time you really have agreed on 
the outlines of the general machinery it self, the principles  and the  re
gime by signing the agreement and the time the agreement goes into 
force.

Now, the extent th at the internationa l machinery applies to this  area 
is a question of limits which has not yet been decided by the conference 
and will be one of the issues to be negotiated.

Mr. Bingham. But won’t the applicat ion of the machinery be to 
this intermediate zone, whatever the conference agrees may be the  in
termediate zone ?

Mr. Moore. I think tha t is one of the issues th at will be ul tima tely 
decided by the conference. We have spoken in terms of an intermedi
ate area which gives the coastal states basic management o f resource 
jurisdiction subject to  certain kinds of internationa l standards.

We have not spelled out the standards beyond the degree of speci
ficity indicated here because much of t hat  subject to  the negotiations 
which will go forward on the issues.

Mr. Bingham. Well, my point, i f I  can repeat it, is tha t unless there 
is some machinery to oversee the application of these standard s in 
tha t intermed iate zone, it seems to me most unlikely tha t there is going 
to be any revenue-sharing.

Let me pass to another question. I was fascinated by the concept 
that you must provide for underwater passage in s trai ts such as the 
Stra it of G ibral tar.

Does tha t mean tha t we may have to come to  two kinds of limits, 
tha t you might have the 3-mile limit still within which underwater  
passage would not be permitted and the 12-mile limit where you would 
permit underwater passage in a strait?

Mr. Moore. Not under the present d raf t stra its article.
Mr. B ingham. Well, how are  you going to  avoid it without saying 

that  you are  going to have underwater passage r igh t up to the coast
line?

Mr. Moore. One of the difficulties with the doctrine of innocent pas
sage is tha t in  the past it has been interpreted by many states to  mean 
tha t there could not be submerged transit through the te rritorial sea, 
even areas of the terr itor ial sea which overlap strait s used fo r inte r
national navigation.

This difficulty is compounded i f we were to apply the doctrine of 
innocent passage to the large number of stra its in the internationa l 
community tha t would be blocked off by this  increase in ter rito rial  sea 
from 3 to 12 miles.

Do you have something to add to that  ?
Mr. F rench. If  we accept the proposition tha t under international 

law as of today 3 miles is the breadth o f the t erritoria l sea of a coastal 
state, then any s tra it tha t is in excess of 6 miles in width has w ithin it a 
corridor which could be called a high seas corridor in which the uses of 
the high seas would be permitted. Once a 12-mile terr itoria l sea 
becomes legally recognized, there will be something on the orde r of 
116 stra its in the world which are wider than  6 miles but  which sud
denly would become a terr itor ial sea. Unde r the Territo rial  Sea and 
'Contiguous Zone Convention submarines must transi t on the surface 
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and overflight of aircra ft is prohibited without consent of the strai ts 
state. Thus, confirming my earlie r statement  if nothing more were 
said, and  we merely agreed on a 12-mile terr itor ial sea, I believe that  
innocent passage would still prevail.

Mr. F raser. Let  me make one other poin t that struck me at the Sea
bed Committee meeting in New York. I had inquired about the matter 
between the landlocked states and coastal states with respect to larger  
coastal state jurisdiction, but  the more I reflect on i t, it seems to me 
it is much more complex than that.  Some coastal states must be much «
more blessed with an extensive continental shelf or great potential 
mineral resources in comparison with other coastal s tates which may 
have very little. Those tha t are blessed—if we accepted the view of some 
of our friends from Latin America—would get the riches for thei r v
exclusive use and the landlocked states would have no access to the 
fru its of those resources. This would also be the consequence for other 
coastal states, which are not blessed by nature in this way.

Mr. Pollock. That is correct.
Mr. Moore. Tha t is a very good point. For example, some coastal 

states now are being lumped into a different category, not only land
locked states but also coastal states with short coastlines. These states 
are beginning to realize tha t they, to some extent, may share the  same 
kinds of interests as landlocked states.

Of course, the  breadth  of the Continental Shelf varies largely and 
the range of fishery stocks also varies.

Mr. F  raser. In  other words, there must be some coastal states who 
really don't  have very much off their coast.

Mr. Moore. Absolutely.
Mr. F raser. While  there are others which have a great  deal. The 

question is whether we can arrive at some equitable system whereby all 
nations, landlocked o r coastal or otherwise, will in some way enjoy 
some of the fruits of these resources.

Mr. Pollock. Some of the coastal nations have virtually no Con
tinenta l Shelf, others have all shelf and no deep ocean. Some have 
very long coastlines and others have very short coastlines.

Mr. Fraser. It seems to me you are arguing strongly for the inte r
mediate zone in the form of revenue sharing, why the world community *
itself can get some of the benefits of it.

Mr. Mailliard,  do you have any questions?
Mr. Mailliard. No.
Mr. F raser. A note I have here suggests tha t some of the states with A

a wide Continental Shelf, presumably with much to gain from a 200- 
mile limit, would be the  United States, Austra lia, the Soviet Union 
and Canada so tha t we are taking a very enlightened approach by 
urging this concept of a mixed interna tional  coastal state arrange
ment in the intermediate zone.

Mr. Moore. Yes, I think tha t is the case. I think this would be- an 
approach tha t would be in the community common interest. It  is also, 
we believe, a realistic approach in the sense tha t it enables a reason
able accommodation between the competing interests  th at will be pa r
ticipating  in the Conference.
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Mr. F raser. W e ap prec ia te  y ou r tes tim ony tod ay , an d we wish you 
well in your ne gotia tions.

1 hope th at  we w ill be able  to  be of some a ssis tance in ref lec ting con
gressiona l sup po rt f or  your  nego tia tin g effor ts.

Mr. Moore. Tha nk  you.  You and oth er Mem bers  of Con gress have 
alr eady  been  of  gr ea t assistance. We look fo rw ard to wo rk ing even  
more closely with  you  as th e Conference  approache s.

Mr. P ollock. We  are mos t anx ious th at  you ac t on the resolu tion .
Mr.  F raser. I  wi ll see wh at we can  do whe n we ge t the mem bers  

tog eth er.
Th an k you, very  much.

, ? [W hereu pon, at  4 :06 p.m. the subcom mit tee adjou rned .]





LAW OF THE SEA RESOLUTION
TUESDAY, MARCH 27, 1973

H ouse of R ep re se nt at iv es ,
C om m it te e  on  F or eig n A ff air s,

S ub co mmit te e on  I nte rn ati onal
O rg an izat io ns  an d M ov em en ts ,

D.G.
The subcommittee met at 2 :10 p.m. in room 2200, Rayburn House 

Office Build ing, Hon. Donald M. Fraser (chairman of the subcom
mittee), presiding.

Mr. F raser. The subcommittee will come to order.
Today we cont inue our consideration of House Resolutions 216 and 

296, identical resolutions endorsing U.S. objectives for a jus t and 
effective ocean treaty .

Perhaps i t would be helpful before we hear from our witnesses to re
view briefly w hat was discussed a t last week’s hearing. The executive 
branch testified in strong support of these resolutions, character izing 
them as “a clear demonstration of congressional interest  in achieving 
a just, rational, and peaceful order  for the  oceans.”

Regarding transi t through international  strait s, it was suggested 
tha t by using the language of Senate Resolution 82—whose intent  is 
identical to that  of the two House resolutions—it would be c learer 
tha t in internationa l s trai ts with an area overlapped by a 12-mile ter
ritorial sea, sup port  is being given to free transit through and over 
those straits .

We will place in the record at  this point the s traits  paragraph from 
both House Resolution 216 and Senate Resolution 82.

[The information follows:]
[H. Res. 216]

“ (1) protect ion of the freedom of the  seas, beyond a twelve-mile te rri toria l 
sea. for navigation, communication, and  scientific research, including unimpeded 
tran si t thro ugh  inte rna tional  s tr a it s; ”

[S. Res. 82]

“ (1) protectio n of (a)  freedom  of th e seas, beyond a twelve-mile te rr ito ria l sea, 
for navigatio n, communication, and scientific  research, and (b) for  free tran si t 
through  an d over intern ational st ra its

Mr. F raser . In  addition,  the executive branch witnesses asked for 
clarification through an explanation in the committee repo rt or bv 
amendment, to the effect t hat  the resolution support management of 
anadromous species of fish by the costal state of origin, or host state 
as it is sometimes called.

The subcommittee will consider these suggestions in the  open mark
up sessions to be held this  afternoon a t the conclusion of this hearing.

We heard official testimony from the executive branch last  week,
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and our witnesses today are priva te citizens with  special expertise in 
the law of the  sea. One of them—although a priva te citizen now—was 
for most o f the preceding decade one of the world’s most prominent 
interna tional  statesmen, former Secretary  o f State Dean Rusk. He is 
now professor of international law at the Univers ity of Georgia and 
partic ipates actively on the Advisory Committee on Law of the Sea 
of the executive branch.

We are also pleased to welcome Mr. M. A. Dubs, directo r Ocean 
Resources Department of Kennecot t Copper C orpo ratio n; Mr. Lowell 
Wakefield, past president of Wakefield Fisheries of Alaska ; and Mr. wNorthcutt Ely, a ttorney a t law with wide experience in petroleum mat
ters.

It  has been agreed tha t the witnesses will appear this afternoon as 
a panel. We ask tha t each of the  witnesses make th eir statements and 
then be questioned together as a panel.

Mr. Secretary,  it is a special privilege to welcome you here today.
W e are fortunate tha t you could be here for our hearing  and we look 
for ward to your testimony. Please proceed as you wish.

STATEMENT OF HON. DEAN RUSK, FORMER SECRETARY OF STATE;
MEMBER, ADVISORY COMMITTEE ON LAW OF THE SEA

Mr. Rusk. Thank  you, Mr. Chairman.  I  thank you for allowing me 
to come here today to express my support for House Resolution 216. I 
compliment those who have sponsored it and hope that the resolution 
will be adopted by the Congress bv a large nonpartisan vote.

The stakes are very high on the issues to be considered by the fo rth
coming Law of the Sea Conference. The governments of the world 
have a crucial decision to  make. Unless the  law of the  sea is brought 
up to date by general agreement among nations within the next 2 or 
3 years, we may see a national race for the control of open oceans and 
seabeds comparable to the race fo r the control of land areas of the past 
3 centuries.

The dangers and costs of such a race are difficult to imagine. It  would 
be sheer insanity  for mankind to go down t ha t fork of the road. I 
realize that warnings of future  perils are usually discounted by those 
who are preoccupied by the problems we already have on our plate. •
But controversy and conflict between coastal states and long-distance 
fishing nations , direct rival ry among those with the technological ca
pacity to exploit the seabeds and between tha t group and the large 
majority o f na tions without such capability are clouds on the  horizon 4
which we dare not ignore.

It  is encouraging to see the bipartisan support behind House Resolu
tion 216. Both our national interest s and the peace of the world  are so 
deeply engaged, it is difficult to see how partisan differences are 
relevant.

There will be differences of view among us, fo r some o f the issues 
involved are extraordinar ily complicated and honest men can disagree 
with each other. But the beginning of wisdom in a complex negotia
tion of thi s sort is a clear nationa l policy on the part of both the exec
utive and legislative branches in order  that  our negotiators  can be 
surefooted in discussions with other nations.

It  is doubtful if any nation,  including the United States, can achieve 
every point it has in mind a t this staere of negotiations. I t may well be 
tha t some difficult choices will have  to be made along the way.
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I do not know what arrangem ents are contemplated within our own
Government, but I would strongly  recommend effective consultative 
procedures by which the executive and Congress can keep in touch 
with each other as the negotiations proceed.

Since there are several committees of Congress which have a legi ti
mate interest in one or another aspect of the questions before the Law 
of the  Sea Conference, it  might be advisable to constitute an informal 
ad hoc group in the Congress to  facil itate consultation.

I realize tha t thi s would not be a usual procedure, but the  range and 
importance of the matte rs presented might just ify special arrange
ments.

The present agenda for the Law of the Sea Conference embraces the 
terr itor ial sea, narrow straits,  environmental concerns, fisheries, the ex
ploitation of the seabeds, and scientific research, topics  which break 
down into more than 90 subtopics. An obvious question is whether too 
much is being attempted at  one time.

In  a purely technical sense it might be possible to separate the var i
ous subjects, but it  is clear tha t they are so interrela ted from a political 
and negotiating point of view that they must be considered together.

Even so, one might imagine that several treaties might emerge from 
the conference. I  assume that  when House Resolution 216 uses treaty  
in the singular, it is not intended to foreclose a family of treaties.

On the  specific issues alluded to in House Resolution 216 which are 
before the Law of the Sea Conference, we start from the fact tha t the 
conventions of 1958 and 1960 left a good deal of unfinished business.

For example, the width of the terr itor ial sea was left undefined: 
the extent of  the C ontinental Shelf was subjected to the possibil ity of 
exploita tion: the ju risdic tion of coastal States over the living resources 
in the sea beyond the 12-mile limit has continued to be h ighly con
troversia l ; the treatm ent of narrow stra its le ft much to be desired from 
the point of view of the maritime nations. I  have in mind, for example, 
over flights and the passage of submerged submarines.

Surely the time has come for the Uni ted States to move to a 12-mile 
terr itor ial sea. In retrospect it is unfortuna te tha t we did not do so at 
the time of the conference of 1958 and 1960, because it might have been 
possible at tha t time to get general agreement on th at basis.

At present, the simple t rut h is that a 3-mile l imit is dead and tha t 
continued adherence to it is nothing more than a self-denying ordi 
nance in a world where the major ity of nations assert a wider limit. I 
believe at latest count some 89 nations are asserting a terr itor ial sea 
bevond 3 miles, and less than 30 still  cling to the 3-mile limit.

We do not attempt to enforce a 3-mile limit agains t other nations 
claiming up to 12 miles: du ring  the 1960’s my colleagues and I initia ted 
interdepartmental consultations  looking toward a 12-mile boundary.

It  might be worth noting that  the outer boundary of the  t erritoria l 
sea is not a wall which determines the jurisdic tion of the coastal s tates 
in a rigid  fashion. It  is more like a rubber band which bends inward 
for innocent passage, the right of refuge in distress, and perhaps in
nocent navigational error. The rubber band bends outward, if neces
sary, for the enforcement of customs regulations in certain circum
stances, fo r public health necessities, for air traffic control purposes, 
for self-defense in certain  contingencies, and possibly for environ
mental protection.
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As we move from a 3-mile to a 12-mile terr itor ial sea, more than a 
hundred narrow stra its connecting two p arts of the high seas will be  
absorbed by territorial  waters. It seems to me to be of considerable im
portance tha t a new look be taken at what has been considered to be 
the law with respect to narrow straits.

It  would be most unfortu nate if the coastal states should attempt 
to impose burdensome restrictions upon f ree passage and international 
commerce. These are matters which should be the subject of interna
tional agreement and should not depend upon the national  decisions 
of whatever governments might be in power in the coastal states.

One can imagine that there are certain st rait s with high density t ra f
fic in which some regulation would be appropr iate  in order to avoid 
collisions. I  can also imagine th at such precaut ions might be required 
for the passage of vessels such as huge oil tankers which might repre
sent some threa t to the coastal states in the  event of disaster.

We should do our best, however, to insist upon the maximum free
dom of passage, including overflights of narrow strai ts and the pas
sage of submerged submarines.

With regard to environmental matte rs involving the oceans, T am 
not at all clear that we should attempt to deal with tha t subject com
prehensively in the Law of the Sea Conference which will have no 
ongoing existence or responsibility.

In  the first place, there are many things which we simply do not 
know enough about to give us a basis for acting wisely a t this time. 
Second, since the measures to be taken will have to lie taken by states 
individually, I would regret a convention on marine pollution which 
would represent the least common denominator of the present at ti
tudes of governments.

It  might be wise for  the  Law of the Sea Conference to agree tha t 
environmental and pollution questions should be handled by the new 
machinery established by the United Nations for environmental mat
ters under  the fine leadership of Mr. Maurice Strong, of Canada, and 
to such bodies as the Intergovernmental Maritime Consultative Orga
nization. already very active in th at field.

Of course, what the Law of the Sea Conference decides to do about 
such questions as fisheries and the exploitation of the resources of the 
seabeds should take into account the environmental aspects of such pa r
ticu lar questions.

The question of fisheries will present many difficult problems o f ne
gotiation because of the different interests  which are obviously in
volved. I would not wish to add to the  burdens of our negotiators bv 
tryi ng to anticipate all the difficulties they might encounter.

Given the great  varie ty and circumstance in different parts  of the 
World with respect to the living resources of the sea, it is possible tha t 
regional arrangements may prove to be more practicable than  a general 
worldwide system.

Let me say, by the way, that , although you mentioned tha t I  am 
serving on the advisory committee, my remarks  today represent in no 
sense the executive branch of the Government.

Looking ahead to rapidly growing populations and increasing de
pendence upon the sea for protein resources, I am attrac ted bv an 
approach based upon species management. We should not be unduly 
committed to simplicity where the factua l situation is very complex.
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Although there are conflicting interests involved, and these are well 
known to this  committee, there is a general interest  in  mainta ining  an 
optimum population  of fish available for harvesting.

I agree with the general approach taken thus far  by the U.S. Gqv- 
eminent which would give the coastal states subs tantial responsibi lity 
for the management of coastal and anadromous species, but I do not 
underestimate the problems of effective arrangements with respect to 
anadromous fish such as salmon which travel for hundreds of  miles out 
to sea.

On the subject o f fisheries as well as other Law of the Sea topics, 
we must bear in mind tha t it might  be difficult to establish generally 
recognized inte rnational  law by a two-thirds vote of a conference or 
by a convention or conventions ratified by two-thirds of the na tions of 
the world if the dissenting one-third include impor tant g roups of coun
tries whose assent may be essential to effective international law.

On no subject will the attitude of the Congress be more important 
than on new international arrangem ents for the exploita tion of the 
seabeds. The developing countries have taken a stro ng view that they 
are entitled to a reasonable share in the returns from this “common 
heritage of mankind’’ and tha t such reasources should not become a 
monopoly of those with the advanced technology required for ex
ploitation.

The Congress will have to consider how we combine an opportuni ty 
which will attract the necessary capita l and technology on the one side 
with a reasonable contribution of a pa rt of the  proceeds to the  pressing 
needs of the developing countries.

I am attracted by the idea of a special zone under the management 
of the coastal state within the standards established by the inte rna
tional community. The acceptability of such an idea may depend upon 
a reasonable response to the interests of the developing countries  whose 
present hopes and expectations may far  exceed the economic r eturn 
which may reasonably be expected from such activities.

Given the substantial amounts of capital which will be required to 
exploit the resources of  the seabeds, it is doubtful tha t a small per 
centage of net profits afte r taxes would satisfy the developing 
countries.

The Congress will have to decide whether the resources of the sea
beds are of such importance for the long-range futu re as to make it 
worth your while to share with the developing countries a portion of 
the taxes which would normally  be assessed on an American company 
engaged in such activities.

We face the possibility, if T may use the phrase in these ha lls, of 
a filibuster by the developing countries which might unfortunately  
postpone indefinitely a generally agreed international regime with 
respect to the resources of international  seas.

T personally feel that the long-range outlook for vital resources is 
so serious that we should make it c lear that  an indefinite postponement 
is not acceptable.

Perhaps the dozen or more countries who are now developing the 
technology for such exploitation should, in that  event, get togethe r 
and make their  own arrangements among themselves with due r ecard 
for the legitimate interests of the developing countries. Again, I  am 
speaking fo r myself and not for the executive branch.
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I  hope th at und ue difficu lty will no t ari se wi th respect to scienti fic 
researc h. I  wou ld draw  a cle ar di sti nc tio n betw een scientific  researc h 
whose  re sults  a re made pub lic as pr om pt ly  a s possible an d th e kind  o f 
research which  lead s to busin ess secrets,  res tri cted  inform at ion,  or 
na tio na l a dvant age .

I wou ld hope th at  coastal  sta tes  wou ld accept  legi tim ate  scientific 
research wi thin t he ir  ter ri to rial  w ate rs subjec t to  the r ig ht o f th e coas t
al s tat e to  have observ ers on boar d t he  resea rch  vesse l i f t hat  is desi red.

We  need t o know  a  g re at  deal mo re about ev ery aspe ct of  th e oceans 
th an  we now know if  we are  to ac t w isely in the fu tu re  for  th e huma n 
species on thi s p lan et.  M aximum f ree dom and m aximum o penness seem 
to me to be the pr op er  basi s fo r such ac tiv ity  and, I  migh t add, sub 
sta nt ia l add ition al  resourc es comm itte d to  ocean r esea rch.

I  close, Mr . Ch air ma n, with  a sim ple  rem inde r of  a po in t whi ch I 
hav e alr eady  made: we sta nd  at  an  im po rta nt  fo rk  in the road. The  
law  of the sea can  be a subje ct which  can str en gth en  the common 
intere sts  an d th e un ity  of  the family  of man or  it  can  lea d to con
troversy  an d conflict .

I see no ra tio na l basis fo r t ak in g t he  second fork . I t seems to  me that  
House  Resolution 216 aims us in th e othe r dir ection and I  am glad, 
the ref ore, to  su pp or t it.

Tha nk  you, sir.
Mr . F raser. Tha nk  you very  muc h, M r. S ecreta ry.
Our  next witness is M r. M. A.  Dubs, di rec tor  of  th e Ocean Resources 

De pa rtm en t, Kennecott  Co pper Corp.

STA TEM ENT  OF M. A. DUBS, DIREC TOR, OCEAN RESOURCES DEPART
MENT, KENNECOTT COPPER CORP.

Mr. Dubs. Th an k you very m uch,  Mr . C ha irm an.
I  am a member (E xp er t)  of th e U.S . De leg ation to  th e Un ite d 

Na tio ns  Sea bed  Com mitt ee, a mem ber  of  the U.S . Dep ar tm en t of  
St at e’s Ad visory Com mit tee on the Law of  the Sea,  and a member 
of  the Ad  Ho c Com mit tee on Un derse a Mine ral  Resources of the 
Am eri can  Mini ng  Congress.

However , my sta tem ent t od ay  reflec ts only my persona l opin ions .
I  very much ap prec iat e th is  o pp or tuni ty  o f ap pe ar ing today befo re 

th e Hou se Fo re ign Af fai rs Sub com mittee  on  In te rn at io na l Organ iza
tio ns  and Mov ements to pre sen t tes tim ony on House  Resolution 216, 
“Law  of  the  Sea Resolution.”

As t hi s reso luti on so prop er ly  sta tes a t th e b eginn ing  of i ts p rem able, 
“th e oceans cover 70 p er c entu m of  th e e ar th ’s surface,  and the ir  proper 
use and developmen t are  essen tial  to the  Uni ted State s and  to  the oth er 
cou ntr ies  of  the  w orld.”

I  most stron gly affirm th is  es sent ial ity  an d ap plau d t hi s i ni tia tiv e o f 
the Con gress in encoura gin g the  arch iev em ent o f a  tim ely  and  success
ful  L aw  of t he  Sea  Co nference .

My tes tim ony tod ay  wil l seek to  reinfo rce  the basic purpo ses  of 
House  Reso luti on 216.

To begin wi th,  I  have  a few r em arks  on w ha t I  perce ive as the high  
pol icy bas is of  thi s docume nts ; n amely , th e recognit ion  b y Presi dents  
Nixon and Johnson of the  need t o m ode rnize existi ng  ocean law to pre
vent conf lict an d to assu re orde rly  an d pea ceful dev elopment  of  the  
ocean resources.
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This recognition was elaborated in President Nixon’s May 23, 1970, 
ocean policy statement, a document which I and many others ascribe 
to as a succinct summary of the  basic elements of desirable U.S. ocean 
policy.

The task of implementing this  ocean policy is difficult and requires 
the highest skills of diplomacy and negotiation as some of  the most 
basic tenets of this policy are not universally accepted by other  states.

For example, some nat ions, and I would put  the United States in 
this category, want to preserve with modernization most of the tr ad i
tional freedoms of the sea and to provide means fo r the harmonious 
and fai r exploita tion of ocean resources newly made exploitable by 
the application of recent and rapid  technological progress.

Many nations, and in part icular the developing nations, propose 
abolishing trad itional freedoms and replacing all present ocean law 
by a completely new structu re providing for st rict  regulat ion and con
trol of absolutely all ocean activities. Other examples might be given, 
but this one i llustra tes both the problem and the need for supporting 
and encouraging the United  States  delegation in the ir demanding 
task.

The U.S. Dr aft  Seabed Treaty of August 1970 is stated by the res 
olution to be a practical method of implementing our U.S. ocean 
policy. Undoubtedly, the submission of this document as a working 
paper  to the Seabed Committee was a major contribution to the work 
of the Committee.

However, it does not. of course, contain all elements of our ocean 
policy, nor  does it enjoy the unqualified support of all in the United  
States.

This hearing is not the time to reanalyze the U.S. draf t treaty . 
Furthermore, it is also tru e tha t various criticisms of and needs for 
changes in the document are well known to  the  Law of the Sea Task 
Force. These can be taken into account in the  process of negotiating a 
seabeds trea ty since many other elements proposed by other nations 
will have to be negotiated at the same time.

Of even grea ter importance to the considerations of thi s committee 
and the Law of  the Sea negotiators is th at the rapid progress o f tech
nology, the changing viewpoints of other states, and the more com
plete information available to all on this complex mat ter has some
what alte red the situation from th at envisioned when the August 1970 
dra ft treaty  was tabled.

These new factors must be taken into account, and I commend to the 
committee as basic current policy documents the statement  made bv 
Mr. John R. Stevenson, the then U.S. Representative to the Seabed 
Committee, on Angus 10. 1972, in Geneva. I would also attach great 
importance  to the statement made by Air. John  N. Moore, the present 
U.S. Representative to the Seabed Committee, on March 19, 1973, in 
New York on the subject of a provisional regime.

These statements in my view provide an updated view of  the im
plementation of the President's  May 23, 1970. statement of ocean 
policy.

I also most hear tily endorse the preambular statement which states, 
“It  is in the national  interest of  the United States tha t this Conference 
should speedily reach agreement on a just and effective ocean tre aty .”
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With respect to the mineral resource question, it must be noted tha t 
the rapid  advance of the technology of ocean exploitat ion is outdis
tancing the interna tional  political process. Access to ocean resources 
is of great national  importance to the United States. This does not, of 
course, mean abandonment of the concepts of sharin g benefits with 
mankind.

I hese resources are essential to our economy and can provide both 
employment fo r U.S. citizens and reduction of imports with the ir a t
tendant  balance of payments effects. As you know well, this  question 
of importation of critical  resources is becoming an increasingly crucial 
element in foreign relations.

Often overlooked because of the preoccupation with benefit-sharing 
is the potentia l for conflict in resource questions. Although the s itua
tion is not critical today, i t may be tomorrow with increasing pressure 
on resources, particula rly in all developed countries.

If  a timely and satisfac tory trea ty of universal charac ter is not 
achieved, then it will be necessary on the basis of both economic re
source requirements and minimizing potential for conflict to seek other 
means of achieving the same ends. The previously mentioned speech 
on a  provisional regime by Mr. John N. Moore covers important as
pects of this problem.

The resolution also notes in the preamble the timing of the Law of 
the Sea Conference. I  wish to remind the committee tha t the Confer
ence meeting proposed for November or December of this year is only 
to be a brief organizational meeting. The substantive meeting is sched
uled to occur in April /May 1974.

Although an expectation of completing the Conference in 1974 ex
ists, the possibility of having  to complete the work in 1975 is recog
nized in the present contingency plans. The critical ingredient for 
meeting this schedule is the preparatory work f or the Conference by 
the Seabed Committee. The progress of this work will be more ap par
ent at the end of the March sessions.

However, the possibility exists th at the preparatory work under the 
present schedule will not be sufficiently completed. If  this should be 
so, extra work sessions should be sought to attempt to fill the resulting 
gap so that the Conference dates will not again be deferred.

Mr. Chairman, I have perhaps spent too much of your and the com
mittee's time on the preambular par t of the “Law of the Sea Resolu
tion." I promise to be brie f in my remarks on the two sections of the 
resolution itself.

The objectives listed appear to me, to the ex tent th at I have compe
tence, to be those envisioned in the President's May 23,1970, statement 
and I endorse them. I note tha t the freedoms of  the seas should in
clude overflight as well as those listed. As I commented earlier, these 
freedoms are under attack, even including freedom of scientific re
search.

With respect to the objective of  “an effective Inte rnational Seabed 
Authority  to regulate o rderly and just development of the mineral re
sources of the deep seabed as the common heritage of mankind, pro
tecting the in terests both of developing and of developed countries.” 
I note the absence o f the prim ary function of the proposed Seabed 
Authori ty to promote the development of the mineral resources of the 
deep seabed.



41

It  is only by timely development and use that the concept of the 
common heritage of mankind takes on meaning.

As I am sure you know, some sta tes think in terms of regula tion 
to hold back the development of  th e seabed resources with  a view of 
protect ing land base producers. Some think in terms of the Au thor ity 
itself being the sole developer of these resources.

United  States  policy has been to encourage development by states 
or judicial persons sponsored by states, and to make clear tha t an

% interna tional  opera ting agency is unacceptable. It  is believed tha t
encouragement of resource development is very much in our nationa l 
interest and to the interes t of the developing countries as well. This 
portion appears  to me to be supported by this  resolution with its ref- 
erence to interests of developed countries.

I am not  competent t o comment on the paragraph on conservation 
and protection of living resources and therefore have no position on 
this aspect of the objectives.

Fina lly, I completely endorse the  commendation of the U.S. Dele
gation to the Seabed Committee. The leadership of the delegation is 
excellent and the performance of its members is high.

There is in fact no need to encourage the  delegation to continue to  
work diligently to seek ear ly agreement. The delegation as a whole 
already embraces the  ethic  of  sparing no effort to achieve U.S. objec
tives in a timely manner, and they will be heartened by the interest  of  
your committee in their  work.

This concludes my statement, and I thank  you, Mr. Chairman.
Mr. F raser. Thank you very much, Mr. Dubs.
Our thi rd witness is Mr. Lowell Wakefield. We are glad to have 

you here.

STATEMENT OF LOWELL WAKE FIELD, FORMER PRESIDENT, WAKE
FIELD FISHERIE S, ALASKA

Mr. Wakefield. Thank you, Mr. Chairman, and members of the 
subcommittee. I join the others in thanking  you for holding these 
hearings. I  did  intend to send the requisite 50 copies of my statement

• down with Mr. Moore a week ago, but somehow it did not manage to
get here. I  will have to trace them down when I  get back to New York 
this  evening.

I want to make it perfectly c lear to sta rt with tha t I am appearing
► here only representing myself and speaking only for myself. There

has simply not been time to clear these remarks with any of the groups 
or organizations I normally represent, such as the University of 
Alaska, where I car ry the t itle of d istinguished associate in fisheries: 
the State of Alaska, which has, so far  as I know, the only S tate com
mission on the law of the sea—and I am a member of tha t commis
sion; the National Academy of Sciences, which I  serve as a member of 
thei r Committee on In ternation al Marine Science Affairs Policy; and 
the more than $1 billion a year corpora tion, Norton Simon, Inc., which 
through thei r Hunt-Wesson Division bought me out a couple of years 
ago and retired me, but retained me as a consultant.

All of which does not mean I  am completely without bona tides. I 
live in the l ittle  fishing village o f Port  Lions, 25 miles west of Kodiak, 
Alaska. The slightly more than 200 inhabi tants depend almost com
pletely on salmon, crab, and halibut fishing f or the ir livelihood.
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I have spent a lifetime in the commercial fishing indus try—as a 
herring fisherman, a sardine fisherman, p lant bookkeeper and super
intendent , traw ler skipper, and corporate president. In the course of  
this. I am credited with st arting th e king crab industry  in Alaska and 
throughout the other States.

But enough of ancient history . W hat  we are here for today is basi
cally to discuss House Resolution 216 and its companion resolution on 
the Senate side—I understand the current number is 82.

I sincerely hope tha t these resolutions, or something very similar, 
are reported  favorably  out  of  committee and pass both Houses of the 
Congress with overwhelming votes.

There are a number of valid reasons for such a position:
I sense a diminished concern, both within and without the Govern

ment, in law of the sea matters. This  would be greatly offset by vig
orous congressional action.

For the first time since I can remember, the fishing industry in the 
United States is unified behind a program; behind the species ap
proach to fisheries management espoused by our Government all 
throu gh the law of the sea negotiations, but particular!v clarified by the 
speeches of  Ambassador McKernan in New York a year ago and in 
Geneva last summer, and by the submission of United  States dra ft 
fisheries articles  to the p repa ratory committee for  the Law of the Sea 
Conference in Geneva.

Unity amongst the various segments of the U.S. fishing indus try is 
rare. The interests of a man fishing a 23-foot gillnet ter for salmon in 
Alaska are ordina rily not those of the captain  of a huge, modern, 
multimillion-do llar tuna seiner from San Diego cruising the waters off 
West  Af ric a.

The interests of a small shrimp dragger in the Gulf of Maine are 
not usually those of a big American shrimp dragger off the rich 
northern coast of South America.

At the present time there are two principal approaches to world 
fisheries management:  the zonal approach and the species approach.

The zonal approach is best known through the Latin  American 
declarations of a 200-mile zone, the ir arrest of American tuna boats 
within that zone, et cetera. But this  concept, in varying degrees, has 
also been adopted by many other  countries, such as Iceland, Ghana, 
India , Pakistan, Senegal, Sri Lanka, South Korea, the Maldives, and. 
within the last few days in New York, by New Zealand and by Aus
tralia .

It  has  the grea t appeal of simplicity. “I f over three-four ths of the 
fish off our coasts are harvested bv Russian, Japanese, and Canadian 
fishermen, let’s declare a 200-mile lim it and kick them out,” is a com
mon theme of remarks heard  in U.S. fishing communities.

The most significant flaw in the zonal approach is that many of  our 
most important fisheries are not protected by a 200-mile zone. Two 
hundred  miles would do no thing  for Alaska’s most lucrative fishery, 
salmon, for the salmon range thousands of miles in thei r salt water 
feeding migrations.

In  fact, a 200-mile limit migh t do grea t harm to the Alaska salmon 
industry by g iving the Japanese a perfect excuse for renouncing the 
International North Pacific Fisher ies Treaty.

A 200-mile limi t would make life almost impossible for our southern 
California  tuna seiners. A U.S. declaration of a 200-mile limit would
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wipe out, or at least seriously embarrass, U.S. shrimp fishermen off 
South America.

I regard the species approach to be extremely simple, certa inly as 
simple as the zonal approach, and much more suited to U.S. needs. 
Stripped of complications, it means merely that  fish should be managed 
according to the ir biology.

Those which remain in coastal waters durin g their  life histo ry would 
be managed by the  coastal state, with two important p rovisos: Species 
which move up and down the coast would be managed by bilateral 
agreement with the other country off whose coast they spend pa rt of 
their  lives; species which are not utilized or are underutil ized by the 
coastal state (such as the shrimp off South America) would be avail 
able for harvest by foreign vessels, without discrimination and with 
payment of reasonable fees.

Those species which spawn and are reared in fresh water (like our 
Alaska salmon) would appe rtain  to the country which raised them, 
regardless of where they might be found during their feeding m igra
tions.

Wide-ranging  species like the tunas should be managed by an inter
national  organization.

I hope you favorably  pass on House Resolution 216, I  am available 
for any questions you might have.

Mr. Fraser. Thank you very much, Mr. Wakefield.
Our four th and final witness is Mr. Ely. We are glad to have you. 

Go ahead, sir.

STATEMENT OF NORTHCUTT ELY, ESQ., LAW OFFICES OF NORTH
CUTT ELY, WASHINGTON, D.C.

Air. E ly. Air. Chairman, I  ga ther t ha t it is fashionable for a witness 
first to very modestly disclaim represen ting anyone, and  at the same 
time to leave a proper, if necessarily subtle, inference that he must 
know something or he would not have been invited here.

I am here by invitation . I am not here representing any client or 
organization. I have had a certain amount of contact with the prob
lems I  will speak about. I  am chairman of the section on na tura l re
sources law of the American Bar Association and a member of the Na
tional Petroleum Council. I am chairman of the Committee on Law 
of  the Sea of the  American branch of the  In ternation al Law Associa
tion.

In these and some other responsibilities I have had some contact 
with the problem of law of the seas as related to petroleum. In  my pre 
pared statement which will be in your record I endeavor to touch on 
seven points. I shall briefly summarize it.

The first of these is to pu t this discussion, so fa r as petroleum is con
cerned, in context with reference to the energy crisis. This expression 
has become somewhat common coinage, but it is real. As Air. James 
Akin of  the State Department has put it, “The wolf is here.”

The energy crisis has come home to us in a number of ways. Schools 
had to be closed th is last winter for lack of fuel oil. A gasoline sh ort
age is predicted for this summer and there is some talk of rationing. 
Gasoline consumption per mile is higher because of the pollution con
trol equipment.
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Th e Fe de ral Power Commiss ion is re fusin g to pe rm it the bu rn ing 
of  na tu ra l g as in new boilers  to  gene rat e el ect ric ity . The  gas com panies 
in  th e nearb y are as of W ashing ton and Virgi ni a are  re fu sin g to  con
nec t with  new homes.

Dom estic  oi l production is o pe ra tin g at  ful l cap aci ty,  and  de clin ing . 
Dom estic refineries are  ru nn in g at  cap aci ty,  whe n the y can  ge t crud e 
oil. In  m any  a rea s u til ities , l ike  ot he r in du str ies , ar e f orbidd en  to  bu rn  
fuels co nta ining  more th an  a frac tio n of  1 perce nt su lfu r. They are 
denied th e use of low -su lfu r gas , and there is no t eno ugh  low -su lfu r 
domestic  cru de oil to  mee t th e dem and . Lo w- su lfu r coal is no t av ail 
able eve ryw here, and there is a grow ing movement to  re st rict  st rip 
mi ning  of  thi s a lte rnate sou rce o f ene rgy.

The numb er of fee t of  dr il ling  req uir ed to  disc over a ba rre l of  new 
reserves  is increa sin g s tea di ly,  as the  sea rch  becomes more  difficul t. Th e 
cost of  f ind ing  each new ba rre l is beco ming hig her.

The pe tro leu m resources of  A laska are  s til l denied to  th e Am eric an 
consumer by an envir onme nta l con trov ersy. And  at  th at , th e No rth  
Slope was th e firs t discovery of  a po ten tia lly  bil lion ba rre l field in 
over 30 years , whe reas  in the  Pe rs ian Gul f area  alone several  mul ti
bil lion ba rre l discover ies are repo rte d each  yea r.

No ade quate  rel ief is in sig ht , fro m dom estic sources, wi thin the 
next decade. Oi l sha le can some da y supp ly part  of  th e deficiency. So 
can th e conv ersio n of  coal to synth eti c oil and gas. But  bo th sources 
involve  trem end ous envir onme nta l questions, plus  the solution o f s eri 
ous technical  p roblems, p lus  hig h costs.

Th e same seems to be t ru e of  n uc lea r pow er, once thou gh t to  be the  
answer to  cu rta ilm en t of  ou r sup pli es of  oil an d gas. Th ere are no 
easy  answ ers.

On the dem and  s ide of  th e equ atio n, the  Na tio na l Pe tro leu m Coun
cil, in a rec ent rep or t, has est im ate d th at the  Na tio n’s to ta l dem and  
fo r e ne rgy can  be expected  t o inc rease as much as 92 perc en t b y 1985. 
Domestic  p rod uctio n of  oil and gas  ca nnot be expected to keep up wi th 
th at  pace.

We are  dep endent today on fo re ign sources fo r some 30 perce nt of  
ou r to ta l oil  supply.  By  1985, i t is an tic ipated  t hat th e Un ite d State s 
will  be im po rti ng  ove r 50 pe rce nt of  its  oil requirements, of  which 
10 to 11 mi llio n ba rre ls da ily  will be wa terborne im po rts  of  crud e 
and pro ducts . Th is ap prox im ate s th e to ta l da ily  p rodu cti on  o f pe tro 
leum  liquid s in  the  Un ite d State s in  1970.

Su pp lie s of  f ore ign  o il have  been in te rrup ted a d ozen tim es or  more 
in  the las t decade, fo r exa mple,  b y the closing of  t he  Suez Canal and  
cu rta ilm en ts in  Libya, and so on.

Th is dependence on forei gn  p etr ole um  poses serious  ba lance of  pay 
ment prob lems. We must pay fo r im porte d pet rol eum  in dollar s. Even 
at  presen t prices, which forei gn  gover nm ent s are ste ad ily  pushing  
up wa rd, pay ment fo r 10 mi llio n ba rre ls da ily  wou ld add ove r $10 
bill ion  annuall y, in 1973 do lla rs,  to ou r adverse bala nce  of  tra de .

Most of it  is acco unted fo r by t he  e xac tions of  for eig n governments 
(taxes , bonuses, roy alt ies , par tic ip at io n agree ments ) in re tu rn  for  thei r 
oil.

The  do lla r is in enough tro ub le now, in consequence of  an adverse  
bala nce of trad e of $6.8 bil lion in 1972. No one has come fo rw ard with 
an answer to th is prob lem.
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It  is essential, therefore, tha t we take a ha rd look at American sea
bed policy because this will have great impact on the adequacy and the 
cost of America's petroleum supply. About 20 percent of our supply 
now comes from offshore fields, here and abroad, and the percentage is 
expected to rise.

The impact of U.S. seabed policies on American petroleum supplies 
can be sorted out into several categories. These relate to :

The American continental margin, tha t is, the  submerged portion 
of the American continent ad joining our land terri tor ies ;

The continenta l margin adjacent to foreign  countr ies;
The abyssal ocean floor, seaward of the continental margins.
All o f these involve the real estate underlying the oceans. But there 

are three other important factors :
The use of the  oceans for  the tr ansportat ion of petroleum from pro

ducing countries to consuming countries;
Protect ion of investments;
Compulsory settlement of disputes.
My prepared  statement engages in some discussion of each of these 

and the relation of the pending resolution to them.
I may say at  the outset that  in my opinion cu rrent  American policy, 

if I  understand correctly Ambassador Stevenson’s statmen t to the U.N. 
Seabed Committee on August 10,1972, is on about the right course, just 
as the U.S. Dr aft  Seabed Treaty of August 1970, 2 years ago, was on 
the wrong course by not quite 180°.

T consequently am glad to endorse House Resolution 216, with the 
exception of the compliment tha t it pays the D raf t Seabed Treaty  of 
August  1970, and its failure  to deal at all with the extent of national 
jurisdict ion. I would respectful ly dissent from any endorsement of the 
1970 dr af t treaty.  I  would also join with  what Mr. Dubs said about the  
desirability  of including reference to freedom of overflight.

Turning now to the American continental margin, this is of prime 
concern to the American Congress because the U.S. Geological Survey 
has estimated tha t the probable patroleum content of the American 
continental margin seaward of the 200 meter contour, out to 2,500 
meter line, is of the order  of 600 billion barrels of oil. The resource 
from the coast to the 200-meter line is of about the same magnitude. 
This number can be reduced to any degree you like, because not all 
tha t oil is recoverable. But no matter how much you shrink  it, it can 
be compared with the estimate by the same source of the to tal recover
able petroleum originally in place in the United States. This is of the 
order of 100 billion barrels , only a fraction of the  quanti ty a t stake in 
the American continental margin seaward of the 200 meter line.

In my mind this, the  last and greatest reserve of the American peo
ple ought to stay under the exclusive contro l of Congress and not be 
subjected to any degree of international ownership or control.

My prim ary discontent with the Seabed Treaty , which surfaced 2 
years ago, was well expressed in the report  of the U.S. Senate Com
mittee on Interior and Insula r Affairs which studied it. t hat  i t went in 
precisely the wrong direction in renouncing exclusive American juri s
diction over the American continental margin seaward of the 200-meter 
line, and in agreeing to accept a trusteeship, under the trea ty, of righ ts 
derived solely from the treaty.

95 -0 23—73 ----- 4
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I dis agree d w ith  th at  tr ea ty 's proposal th at  one-ha lf to tw o- th ird s o f 
the governm ental  revenue to t hi s are a be d edicated towa rd  a n in te rn a
tio na l r egim e to  be app ropr ia ted by an  in ter na tio na l g roup  r at he r t ha n 
the  Congre ss o f the  Un ite d S tates.

The pro posal by Mr.  Stevenson  of  Au gust 10, 1972, by co ntr as t, is 
th at  the Un ite d State s is pr ep ared  to accept  t he  pr inc iple of  subs tan 
ti al ly  complete coas tal sta te ju ris dict ion wi th resp ect  to the conti 
nenta l marg in if the  coastal sta te  will  agree to ho no r ce rta in  in te rn a
tio na lly  ag ree d s tand ards  rela t ing to  p rotection ag ains t poll uti on , p ro 
tec tion  of inv estment,  s ett lem ent  of  disputes , an d so on.

Th is is on the righ t course . Th ere  is a vas t an d decis ive difference  
between agree ing  t o rel inq uish the tit le  t o yo ur  home and to ge t back 
fro m your  neigh bors a gr an t as a tru ste e of the dim inishe d esta te, on 
the  one ha nd , a nd , on the  o ther  han d,  k eep ing  yo ur  t itl e and acc ept ing  
servitudes on it fo r the general  good of your  neighborhoo d, whi ch is 
the  cu rre nt  Am erican  position as T un de rs tand  it  to be.

I f  I am wrong in my fav orab le in te rp re ta tio n of  Mr.  Stevenson 's 
sta tem ent, and if  a rel inq uis hm ent of  the  common he rit ag e of  the  
Am erican  people  i n the  co nt inen tal  margin is sti ll con tem pla ted  then 
I would ha ve to  raise my voice a ga inst tha t.

Tur ni ng  to the  foreign  conti nenta l ma rgins , we of course hav e to 
recogn ize in o the rs prec isely the  rig ht s we cl aim  fo r ourse lves.  Tha t is 
to say, un de r the  ex ist ing  C on tin en tal  Shelf  Conve ntio n and the con
ven tion al law  as sta ted  by the  In te rn at io na l Co ur t of Justi ce  in. the  
No rth  Sea Co nt inen tal  Sh elf  cases, the coastal sta te  now h as  exc lusive 
sov ere ign  ri gh ts  with r espect to ex plorati on  an d exploi tat ion  of n atur al  
resources of  t he  seabed which constitu tes  t he  pro lon ga tio n of its  lan d 
territories.

Th is doctr ine , i n my view is w ith ou t lim it as to dis tance fro m shore  
or  dep th of  w ate r, bu t it  i s l imited and circ umscr ibed by the fact  t hat  
the  coasta l s ta te 's jur isd ict ion  w ith  r espect to seabed resources does not  
extend  to  mid-Pac ific  or  mi d-At lant ic,  but  is coterminous w ith  th e pr o
lon gation of  its  land ter rit or ies. The continenta l land  masses are 
bou nde d by the jun ction  betw een the  rocks of the conti nent and the  
rocks of  the  aby ssal  ocean floor. T he  exposed subm arine  fac e o f the con
tin en ts,  the  c ontinent al slope , has  been call ed the  world 's most prom i
nen t top og rap hica l fea tur e. Th e submerged segmen ts of  the con
tin en ts,  be ing  the pa rti cipa tio n of th ei r lan d terr ito rie s, are  w ith in  the 
exclusive ju ris dic tio n of the  c oas tal sta tes  o ccu pying  th ose  l an d te rr i
tor ies  und er  ex ist ing  law. Bu t th ei r seabed ju ris dict ion s tops w here the 
con tinents s top.

Th is sealed juris dic tio n is lim ite d;  it has  no th ing to do wi th ju ris
dic tion over  superad jac en t wa ter s or  ai r space.  Ar tic le 3 of  the  Con
vent ion reassures  us t ha t the  w ater  an d ai r above are  total ly  unaffec ted 
by the ju ris dic tio n with respect to resource  dev elop ers whi ch is reco g
nized in the  un de rly ing real estate .

As to  foreig n continen tal  margins  it is im po rta nt , th at  fro m the  
view poin t of  t he  Am eric an consum er, th at  we do not ag ain  make the  
mistake proposed in the 1970 Sea bed  Tr ea ty  of  being th e law -giver , 
to hand  to the  cou ntri es o f the  w orld a u niv ersal mini ng  code t hat  the y 
shb nld  enact. No m att er  how pe rfe ctl y it migh t be  draw n, it  is precis ely 
on the  wrong course fo r the Am erican  c onsume r to  create a wor ldw ide 
OPE C, an in ter na tio na l gov ernmenta l car tels , ad min ist ra tiv e a m ono
lithic  law’.
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There is some degree of competition existing  among these foreign 
nations for our capit al: let's keep it th at way. Le t’s not deal with a 120- 
nation O PEC to enforce a single min ing law, par ticu larly  one we have 
draf ted fo r them. This was a totally mistaken policy.

With respect to the abyssal ocean doo r: By hypothesis the  area  sea
ward of the continental margins is beyond the limits of  national juri s
diction. We thus  have quite a different problem, and  a very puzzling 
one.

There are two schools of thought about it.
One is that under exis ting law th is area is subject to appropriation 

by anyone, who owes responsibi lity only to the flag of the vessel from 
which he operates or to the flag of his own state  of which he is a 
national.

There is an  opposing view that the abyssal ocean floor is in some way 
the common heritage of mankind and tha t license to operate there can 
only be derived at some future time from an interna tional organiza
tion expressing the will of the community of nations.

Whatever one might th ink about what the law has been or should be, 
the fact is th at the United Nations is developing a consensus in favor 
of the second concept.

I have two thoughts I would like to express about this . One, T share 
the view that has been expressed at th is table, of concern about vesting 
operat ing authority  in any international  regime. That ought  to be 
stric tly a licensing authority .

Second, I am concerned tha t this  creature, whatever i t may be, shall 
not climb up on the continental margins too close to the coast. Let, it  
stay a creature of the  deep ocean and function beyond the l imits of the 
coastal state's jurisdiction, t ha t is, seaward of the continental margin. 
I don't want  tha t regime tell ing the American Congress or consumer 
what the conditions of operat ion shal l be on any par t of the  American, 
continental margin, down to the depths.

As to the administrative  device proposed by the United  States  in 
the Draft  Seabed Treaty, in my view it is too complicated, bu t th at is 
not a m atter  w ithin my pa rticular  field of discussion here today.

It consists of a council of 24 nat ions: an assembly of 100 or more, 
composed of all the parties to the treaty : a trib una l; 5 commis
sions. and a secretariat. For  a long time to come, not much business will 
walk through the  dooi-s of this huge new bureaucracy. Nobody is going 
to be looking soon for petroleum out in the depths  of the abyssal ocean.

I ra ther have a sense of concern for the American consumer of nickel, 
copper, cobalt—nickel pa rticu larly—who may be deprived of the op
portunity to get materials  of this sort by a long, drawn-out wrangle 
over the struc ture of this huge new international edifice which I re
ferred to as “a floating Chinese pagoda, the S.S. Parkinson.”

I would ra ther see a simple scheme whereby, somewhere, companies 
like Mr. Dubs' can get to work.

I sympathize  with statements  like those made by Professor Moore or 
Mr. Retina.  “Don't rock the boat" bv premature  legislation. Let the 
Seabed Committee have a chance. I agree with what Dean Rusk has 
said, you may have to put  a time limit on this and get on with it.

The President  made the point tha t he was not in favor of halt ing 
seabed development. Our county is aga inst a moratorium. The treaty , 
if one is ever agreed on, may be one that is dictated  by a group of na 
tions who are in a large major ity in the United Nations. If  they in-
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sist on a trea ty we can 't accept, then what happens to international  
law?

We are a par ty of the International Sea Conventions. Are we going 
to have two rules of international  law, one the new edition and one 
the older edition ?

We may face a protracted  period of uncertainty  with respect to areas 
seaward of  the continental margins, which is un fortuna te. I think the 
Congress will have to deal with this on an interim basis within the next 
year or two.

I don’t want to take your time f urt her by a discussion of the matte r 
of protection of investments and compulsory settlement of disputes, 
impor tant as they are. I  should say they are really two separate prob
lems. We do want American investments in the deep seabed protected 
adequately. This means there must be a technique set up for resolution 
of disputes between the Government and the operator.

Aly prepared statement which follows and the reports of the  Com
mittee on Deep Sea Mineral Resources of the American Branch of the 
Internatio nal Law Association, July 1968, J uly 1960, and Ju ly 1972 
which I have asked to be placed in  the  appendix make some efforts to 
explore that  problem.

Thank you very much.
[The prepa red statement of Nor thcu tt Ely, Esq., follows:]

Prepared Statem ent of N orthcutt Ely, E sq.. Law Offices of N orthcutt Ely, 
Wash ing ton , D.C.

The committee has be fore i t a resolution, H. Res. 216, which endorses a number  
of policy i>ositions which represe ntat ives  of this Government have taken from 
time to time in the Law of the  Sea d iscuss ions in the United Nations.  I have been 
invi ted to speak  about these, with pa rti cu lar reference to petroleum. I am 
honored by the invi tation, but I respond only as an indiv idual, not  in any rep
resentativ e capaci ty on behalf  of a client.

Not all of  the  U.S. pol icy statements referred to in H. Res. 216 are  consis tent 
with  one another . It  is  tim e for a reappraisal  of American Law of the Sea policy, 
wi th respect to our  energy suppl ies, and  the  hearing s on H. Res. 216 app ear  to 
recognize th is.

l .  th e “energy crisis”

Recent  even ts have made American consumers sha rply awa re of the  energy 
crisis , as informed people in government and industry have been for some time. 
As Mr. Jam es Akin of the Sta te Depar tment  has pu t it, “The wolf is here.” 
Examples are familiar. Fuel oil shortages caused the  closing of schools and 
stores in some pa rts  of the  country this winter. A gasoline shor tage  is predicted 
this summer, and  there is talk  of rationing. New cars requ ire more gasol ine per 
mile, because of pollu tion control  equipment. The Fed era l Power  Commission is 
refusing to approve the burn ing of na tura l gas in boilers  in new inst alla tions.

The gas companies, for example, in the  nor thern Virgin ia suburbs of Wash
ington. are  refu sing to connect with  new houses. Domestic oil production is 
operating  at  full capacity,  and declining. Domest ic refiner ies are  runn ing at 
capacity, when the y can get crude oil. In  many are as util ities, like  other indus
tries . are  forbidden to burn  fuels  con tain ing more than  a fractio n of 1 percent 
sulfur. They are denied the use of low-sulfur gas, and the re is not  enough low 
sul fur  domestic crude oil to meet the demand. Low su lfu r coal is not avail able  
everywhere, and there is a growing movem ent to res tri ct st rip  mining of this 
alt ern ate  source of energy. The number of feet  of dri llin g required to discover 
a bar rel of new reserves is increasing steadily , as the search becomes more 
difficult. The petroleum resources of Alaska are  stil l denied  to the  American 
consumer by an environmental  controversy. And, at  that , the  North Slope was 
the  first discovery of a potential ly billion  bar rel  field in over 30 years, whereas 
in the Per sian  Gulf area alone several m ultib illion bar rel  discoveries a re repor ted 
each year. No adequate relie f is in sight,  from domestic sources, within  the  next  
decade. Gil shale can some day supply pa rt  of the deficiency. So can the conversion
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of coal to syn the tic oil and gas. Bu t both sources involve trem endo us environ
men tal question, plus the solut ion of serious technica l problems, plus high costs. 
The same seems to be tru e of nuclear  power, once though t to be the  answer  to 
cur tai lment  of our supplies of oil and gas. There are  no easy answers.

On the demand side of the equation,  the  National Petro leum  Council, in a recent 
repo rt,1 has estimated  th at  the Nat ion’s total demand for  energy  c an be expected 
to increase  as much as 92 p ercent by 1985. Domestic prod uction of oil and gas 
cann ot he expected to keep up w ith th at  pace. We ar e depe ndent today on foreign  
sources  for  some 30 perc ent of our  total oil supply. By 1985, it  is ant icip ated 
that  the  United States will be importing over 50 pe rcen t of its  oil requirements,  
of which 10 to 11 million barre ls daily  will be wate r-borne imports  of crud e and 
products. This  approximates the  tota l daily production  of petroleum liquids in 
the United Sta tes  in 1970. Supplies of foreign oil have been inter rupte d a dozen 
times or more in the las t decade, e.g., by the  closing of the  Suez Canal and 
cur tai lment s in  Libya, and so on.

This dependence on foreign petroleum poses serious balance of payment prob
lems. We must pay for  imported petroleum in dollars. Even at  pre sen t prices, 
which foreig n governments  are  steadily  pushing upward, paymen t fo r 10 million 
barre ls dai ly would add over $10 billion annually , in 1973 dollars , to our  adverse 
balance of t rad e. Most of it  is accounted for  by the  exact ions of fore ign govern
ments (tax es, bonuses, roya lties , par tic ipa tion agre eme nts)  in re turn  for  the ir 
oil. The  d ollar is in enough trouble now, in  consequence of an adverse  balan ce of 
tra de  $6.8 billion  in 1972. No one has come forw ard with  an answer to this 
problem.

2. ELEM ENTS OF THE POLICY PROBLEM

It  i s essential , there fore,  that  we take a hard look at  American seabed policy, 
because this  will have  gre at impact on the  adequacy and the  cost of America’s 
petro leum supply. About 20 perce nt of ou r supply now comes from offshore  fields, 
here and ab road , and the  percentage is  expected to rise.

The impact of U.S. seabed policies on American petroleum supplies can be 
sorted ou t into  several categories. These r ela te t o :

The American cont inen tal marg in, th at  is, the  submerged  port ion o f the  Amer
ican con tine nt adjo ining our  land terri torie s;

The  con tinental  ma rgin a dja cent to  foreign c ou ntrie s;
The abyssal ocean floor, se awa rd of the  continental  margins.
All of th ese involve the  real est ate  underly ing the oceans. Bu t the re are thre e 

other i mp ortant  fa ct or s:
The use of the  oceans for  the  transpo rta tio n of petroleum from producing 

countries to consuming coun tri es ;
Protection of investm ents;
Compulsory s ettleme nt of di sputes.
I will stat e, as  briefly as possible, my view’s a s to wha t American policy should 

be on each of these, and the relatio n of  the pending resolution  to them.
I may say at  th e outset th at  in my opinion current American policy, if I under

stand correctly  Ambassador John Stevenson’s sta tem ent  to the U.N. Seabed 
Committee August 10, 1972. is on about  the right course, ju st as the  U.S. Draft  
Seabed Trea ty of August  3, 1970. was  on the  w rong course by not quite  180 degrees.

3.  THE AM ERICA N CONTINE NTAL MARGIN

The American  con tinen tal margin now provides about  one-fifth of all oil an d gas 
used in the  United State s. This  ra tio  is expected to rise to 30 percent by 1980. 
The Fed era l Tre asu ry has  received over $6 billion in bonuses and  royalties from 
offshore oil and  g as (exclusive of income t ax )—some six times a s much as from 
all onshore oil and  gas. Yet less tha n 1 percent of the  area  of the  American 
continental  margin  has been test ed by the drill. Offshore reserves  in place, from 
the  edge of the  ter rit or ia l sea out to the 200-meter isobath, are est imated by the 
U.S.G.S. to amoun t to 60-billion bar rels  of oil, and 1,640 to 2,220 tril lion cubic 
feet of gas ,and  to be of about the  same magnitude between the  200-meter and 
2.500-meter isobaths.  Not al l of this  is recoverable , but. no m at ter howT d ras tically 
the  figures are reduced, they can stand comparison with onshore resou rces  of 
about  100 bi llion barrels, a figure which includes all  the  oil heretofore recovered, 
plus al l of th e known reserves  not yet produced.

1 U.S. Energy Outlook, a Summary Repor t of the  N ational Petro leum Council (Dec. 1972).
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O ur  N ation  wi ll be  in cr ea si ng ly  de pe nd en t on pr od uc tion  from  th e g re ate r 
de pth s which  th e in dust ry  is  ac quir in g  th e ca pab il ity  to  en te r.  Th e N at io na l 
Pet ro le um  Co un cil  es tim at ed  in  1909 th a t w ith in  les s th an  5 year s tec hnology 
w il l al lo w  d ri ll in g an d e xplo it at io n in  w a te r dep th s up  t o 1,500  f ee t (457  m et ers ).
W it hin  10 ye ar s te ch ni ca l ca pabil it y  to  dri ll  an d prod uc e in  w ate r de pt hs  of  
4.000-6.000  fe et  (1.2 19-1.829 m et er s)  will  pr ob ab ly  be a tt a in ed . Eve nt s ha ve  
conf irm ed  th e re as on ab lene ss  of  th is  es tim at e.  In  1973 a we ll ca pa bl e of  com 
m er ci al  pr od uc tio n,  if  foun d,  w as  dri ll ed  in  w ate r som e 2,500  fe et  dee p. I t is 
co ns er va tive  to  sa y th a t th e  A m er ic an  co nti nen ta l m ar gin  re pre se nt s th e la s t 
and gre a te st  m in er al  re se rv e under th e  co nt ro l of  Co ng res s, and th a t it s va lu e 
ca n he est im at ed  on ly in  te rm s of  hundre ds of  bi lli on s of  do llar s.  <

Th e re so lu tion  be fo re  th e  co m m it tee co mmen ds  bo th  th e  d ra f t tr ea ty  which  
w as  su bm it te d by th e U.S . del eg at io n to  th e U.N. Se ab ed  Com m itt ee  Aug us t 3.
1970, and th e policy st a te m en t whi ch  wras pre se nt ed  by ou r A m ba ss ad or  St ev en 
son to  th e same co mmitt ee  2- ye ar s la te r,  A ug us t 10, 1972. The  tw o are  in  confl ict , 
w ith  r es pe ct  to  th e co ntinen ta l m ar gi n.

The  d ra f t tr ea ty  de cl ar ed  th e who le  seabed , in cl ud in g th e  co ntinen ta l mar gin,  
se aw ar d of  th e 200-m ete r is oba th , to  be an  in te rn ati onal se ab ed  ar ea , th e com 
mo n heri ta ge of al l m an ki nd , and proposed  th a t co as ta l st a te s,  incl ud in g th e 
U ni te d Sta te s,  shou ld  ha ve  no  g re a te r ri ghts  in  th e co ntinen ta l m ar gi n se aw ar d 
of th e 20 0-mete r lin e th an  an y o th er st at e,  ex ce pt  to  th e ex te n t th a t th e tr ea ty  
de lega ted su ch  au th ori ty . The  a re a  be tw ee n th e 200-me ter  line  an d th e edge  of  
th e  co ntine nta l m ar gi n was  to  be  a tr ust ee sh ip  zone, in  w hi ch  th e co as ta l s ta te  
wo uld co nt ro l e xp lo ra tion  an d th e e xp lo it at io n as  t ru st ee  fo r an  in te rn ati onal se a
bed re so ur ce  a u th ori ty , in  th e  ex er ci se  of de lega ted powe rs,  not in  th e ex erci se  of  
in here n t sove re ign po wers. So ve re ign ri ghts  in  th is  are a wo uld be re linq ui sh ed .
Th e tr ea ty  w’ou ld de di ca te  one -h al f t o  tw o- th irds  o f a ll go ve rn m en ta l re ve nu e from  
th e tr ust eesh ip  are a to  fu nds to  be ad m in is te re d by an  in te rn ati onal auth ori ty .
O pe ra tion s wo uld  be co nd uc ted in  ac co rd an ce  w ith  a wor ld-w ide m in er al  law- 
an ne xe d to  th e tr ea ty , di ff er in g ra dic al ly  from  th e O ut er  C ont in en ta l She lf  
Lan ds  Ac t.

I opposed  th is  tr ea ty  as  di d m an y othe rs , fo r th e  reas on s eloq ue nt ly  st a te d  
by a sp ec ia l co mmitt ee  of  th e  Com mitt ee  on In te ri o r an d In su la r Affai rs  of  th e 
U.S.  Sen at e in 197 0:

"W hat ev er  re nu nc ia tion  m ig ht  lie in tend ed  to  be mad e th ro ug h the ad op tio n 
of  a  fu tu re  seab ed  tr ea ty , no re nu nci at io n  shou ld  be per m it te d to  be mad e wh ich  
in any way  en cr oa ch es  upon  th e  hea rt  of  our  sove re ign ri gh ts  under  the 1958 
Ge neva  conv en tio n. We co nst ru e th e  heart  of  our  sove re ign ri gh ts  un de r the 
1958 Ge neva co nv en tio n to co ns is t of  th e fo llow in g:

“ (1 ) Th e ex clus ive ow ne rshi p of th e m in er al  est a te  an d se den ta ry  spe cie s of 
th e  e n ti re  con tine nt al  m ar gin  ;

“ (2 ) The  ex clus ive ri ght to  co nt ro l access fo r ex pl or at io n an d ex plo itat io n of 
th e en ti re  con tinen ta l m ar gi n ; an d

“ (3 ) The  ex clus ive ju ri sd ic ti on  to  fu lly re gula te  an d co nt ro l th e  ex pl or at io n 
an d ex pl oi ta tion  of  th e na tu ra l re so ur ce s of  th e en ti re  co nt in en ta l mar gin.  M

* * * * * * *
“O ur  on ly  are as of  in it ia l di ffer en ce  w ith  th e P re si den t a re  hi s su gg es tio ns  

th a t th e  U ni te d S ta te s shou ld  re no un ce  it s so ve re ign ri gh ts  to  it s co nt in en ta l 
m ar gin in  re tu rn  fo r si m ilar , bu t lim ite d ri gh ts  in an  a re a  de sign at ed  as  a 
tr ust eesh ip  zone, an d hi s su gg es tio n th a t leas es  ap pl yi ng  to are as of  th e con
ti nen ta l sh el f beyond th e 20 0-mete r isob at h be is su ed  su bj ec t to  an  in te rn ati onal 
reg im e to  be a gr ee d upon.

"R eg ar di ng  th e pr op os al  su gg es tin g re nu nc ia tion  of th e hea rt  of  our sove re ign  
righ ts , we  h av e t hre e ob je c ti ons:

“ (1 ) The  off er to  reno un ce  our so ve re ign ri ghts  bey ond th e 200-mete r isob ath 
could  ca st  a clo ud  on our  p re se n t ti tl e  to th e re so ur ce s of  our co nt in en ta l 
ma rg in ;

“ (2 ) The  re nu nc ia tion  of  our  so ve re ign ri gh ts  to  th e  re so ur ce s of  our co nt i
nen ta l m ar gi n bey ond  th e 2 00 -m ete r isob ath in no  wa y guar an te es  th e will ingn es s 
of  th e  in te rn ati onal co mmun ity  to  re del eg at e fu nc tion al ly  to  us th e sa m e ri g h ts  
w-e wou ld  ren ounce, an d

“ (3) O ur  sove re ign ri ght to  ex pl or e an d ex pl oi t our co nt in en ta l margin,  a l
th ou gh  reaf fir med  b y th e 1958 Gen ev a She lf  C on ve nt ion, are  ne ve rthe le ss  in her en t 
ri ghts  which  ha ve  ve ste d by v ir tu e  of  th e  n a tu ra l ex tens io n be ne at h the se a 
of  o ur so ve re ign la nd  te rr it o ry . O ur  sove re ign ri gh ts  to  th e re so ur ce s of  th is  are a 
are  no t de pe nd en t upon  th e ac qu iescen ce  an d ap pr ov al  of  th e in te rn ati onal com-



51

munity. To renounce these inherent rights anti to ask tha t they be returned in 
par t to us merely requests the intern ational community to give us th at which, 
ipso facto and ab initio, is rightfully ours to begin with .”

I am surprised to note the commendation of tlie 1970 draft trea ty in the resolu
tion now before you. I must dissent. I thought it had been abandoned and re
placed by the opposite policy announced in Ambassador Stevenson's statem ent of 
August 10,1972,  as to the continental margin. He said :

“Coastal resources generally
“Mr. Chairman, in order to achieve agreement, we are prepared to agree to 

broad coastal stat e economic jurisdiction in adjacent waters and seabed areas 
beyond the  terr itor ial sea as part of an  overall law of the sea settlement.  How
ever, the jurisd iction of the coastal state to manage the resources in these areas 
must be tempered by interna tional standards which will offer reasonable pros
pects tha t the intere sts of other states and the international community will 
be protected. I t is essential tha t coastal state jurisdiction  over fisheries and over 
the mineral resources of the continental margins be subject to i ntern ation al stand 
ards and compulsory settlement of disputes.

“Seabed resources—Coastal areas
“We can accept virtually complete coastal state  resource management jurisd ic

tion over resources in adjacent seabed areas if this jurisdic tion is subject to 
intern ational tr eaty limitations in five respects

These we re:
(1 ) Inter natio nal trea ty stand ards to prevent unreasonable interference with 

other uses of the ocean ;
(2 ) Inter natio nal trea ty standard s to protect the ocean from pollution;
(3 ) Inte rnati onal  treaty stand ards  to protect the integrity  of investment;
(4 ) Sharing  of revenues for inte rnational community purposes ;
(5 ) Compulsory settlement of disputes.
They were restatem ents of the five substantive points made in the Presid ent’s 

statement of May 1970, minus his rhetorical reference to “relinquishment,” which 
the 1970 d raf t tr eaty  seized upon and enshrined.

There is a great and decisive difference between the idea of relinquishing title 
to your house and getting back a diminished estate, which was the concept of 
the dra ft trea ty of 1970, and the concept of keeping your titl e but accepting 
servitudes  thereon for the good of your neighbors, which, as I understand  it, is 
the presen t American policy as announced by Mr. Stevenson.

There was not much support for the old scheme, overseas or at  home. The 
new one, which endorses “vi rtuall y complete coastal stat e resource management 
jurisd iction” as par t of an overall law of the sea settlement, deserves support. 
Mr. Stevenson’s five conditions agree  with our domestic law, with respect to pol
lution, protection of investments, and determination of disputes. These are  al
ready of a high order. It  is no longer proposed t ha t any state, our own included, 
scrap its offshore minerals law and enact the one proposed by the trea ty drafts
men. As to Mr. Stevenson’s renewed suggestion of revenue sharing, the idea 
seems to be attr act ing  lit tle interna tional support, and should be quietly dropped. 
The d raf t trea ty proposed to donate one-lialf to two-thirds of governmental reve
nue from the continental margin seaward of the 200-meter line to an intern a
tional fund. Congress probably would not, and it certainly should not, donate 
billions of dollars  for appropria tion by an international legislature, as was there 
proposed.

4. W IT H  RESPECT TO THE CO NTINENTAL MARGINS OF FOREIGN NA TIO NS

We must, of course, recognize the same geographical exten t and character of 
the rights in other coastal state s with respect to thei r continental margins as 
those which we asse rt for  the United States.

In my opinion, this is in the interest  of the American consumer, as contrasted 
with the lodging of control of these resources in a single internat ional  organiza
tion. The Organization of Petroleum Exporting Countries (OPEC) is an exam
ple of such a monolith, enforcing uniform bargaining conditions and ever-esca
lating prices. The ill-starred U.S. treaty proposal of 1970 posed a dual  danger 
to American consumers with respect to petroleum from foreign continental mar
gins. First, it would have made the Intern ational Seabed Resource Author ity the 
overlord, the coastal States its trustee s exercising delegated powers on the conti
nental margins, requiring the coastal State  to collect for the Author ity as much
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or more money tha n it  collected for itself  from the  produ ce r; second, it  proposed 
a unifo rm offshore mining law, thu s uni ting  all  the coas tal sta tes  so as to con
front the consuming nat ions with a super-OPEC. American policy should be to 
encourage competition, not to fos ter carte ls, either of producing countries  or of 
producing companies. There is now some degree of competition for foreig n cap ital  
among produc ing countries,  and let us do noth ing to suppress it, as this tre aty 
would have done.

Ambassador  Stevenson’s offer to “accept  vir tua lly  complete coastal resource 
management jur isd ict ion ” was conditioned, among othe r things,  on acceptance 
of inte rna tion ally  agreed  standard s of pollution prevention, secu rity of invest
ments, and  compulsory sett leme nt of disputes . These should be insis ted on. 
These were all in the  Pre sident 's sta tem ent  of May 1970. We come to them in 
more detail late r. The  qual ifying expression  “internationa lly  agreed ,” is im
por tan t.

On the  jur isd icti ona l question, it  is necessary to take note of the  special prob
lem posed by the  “marginal seas,” the  very larg e semienclosed seas along and 
on the  cont inen tal marg ins. In all, the  geographers  count some 40 margina l 
or semienclosed seas aro und  the world. They are partic ula rly  imp orta nt from 
the standpo int of mineral  resources , because they are estimated to conta in some 
0 percent of the sediments of a ll the  seabeds  of the world, while  occupying only 
1 p ercent of the  whole seabed area . The  lis t includ es the  Black  Sea, the Baltic , 
the  Nor th Sea, th e Red Sea, the Per sian  Gulf, the  Caribbean, the Gulf of Mexico, 
the  Mediterranean, and the  whole chain of margin al seas along the coas t of 
Asia: the  Bering Sea, the  Sea of Okhotsk, the  Sea of J apa n, the  Yellow Sea, t he 
East China Sea, the South  China Sea, th e P hilippine Sea, the Java Sea, and  so on.

Some, like the  Nor th Sea (over 400 miles wide in places) and  the Per sian  
Gulf  (some SOO miles long, are  but  rela tive ly shallow, and coas tal sta tes ’ ju ris
diction seems secure. Some, like the  Black  Sea and  the Balt ic are  so wholly 
enclosed as to make somewhat academic the  question of whethe r the  coas tal 
sta tes  or some int ern ational autho rity  is to exerc ise jur isd ict ion  over  the ir 
seabeds. The Caribbean and the  Gulf of Mexico may well be in thi s same class.

The very larg e Asian  marg inal seas presen t a fascinatin g and  troublesome 
jur isd icti ona l problem. They, like the  Caribbean, are enclosed by island arcs. 
Their central  are as are  sometimes ver.v deep; for  example, the  Okinawa Trough 
in the  East China Sea, the  Palawa n Trough in the  South China Sea. Bu t sea
ward of the  island arcs are much deeper trenc hes, such as the  Ryukyu Trench 
and  the  Mar iana  Trench . The tren d of modern scientific opinion seems to be 
th at  these  ocean trenches, not the shallower t rou ghs lying landwa rd of the island 
arcs, mark the boundaries between the oceanic  pla tes and  the  plates which 
“floa t” the cont inents . Thus, in a global sense, the  deep trenches  seaw ard of 
the  Asian island arcs mark the  seaw ard boundar ies of the  Asian continent. The 
island arcs, on thi s hypothesis, are  elements of the  continental  system. The 
seabeds  of the marginal seas th at  they enclose are  not identif ied geomorphically 
with the  abyssal ocean floor from which  the  island arc s sep ara te them. Instead, 
they  are  to lie deemed to be prolongations of the  land ter ritori es of the main
land  and  the islands, in a geomorpliic sense.

If  so, even such wide and deep seabeds  as  those of the  South China Sea and  
the  Ea st China  Sea are subject to the exclusive seabed juri sdictio n of the 
adjacent  states. The Soviet Union has made such an assertion with  respect  
to the  Baltic, and  as recen tly as March 23, 1973, the  People’s Republic of China 
made sim ilar claim s as  to the Ea st China Sea and  Yellow Sea, to the  exclusion 
of Korea. Disputes over the  demarca tion of seabed boun daries in thi s are a of 
common intere st are to be expected, bu t th at  is a completely different problem 
from the question  of whether the enclosing  sta tes , collectively, have juri sdictio n 
to the exclusion of the  jur isd ict ion  of all oth er sta tes  and  th at of any new 
inte rna tional  author ity .

There i s plenty of room for  differences of opinion on th is subjec t, b ut the  ouster  
of the  enclosing sta tes  from exclus ive collective juri sdictio n over the seabed of a 
semienclosed sea seems a most unpromis ing exercise . The legal rationa le of the 
North Sea Continental Shelf  cases, and  the  polit ical rat ion ale  of the  Truman  
proclamation , supp ort the recognit ion of the  special  int ere st and jur isdictiona l 
competence of the  sta tes  whose ter ritor ies  encompass a marginal sea and  set it  
off from the open ocean. The land  ter ritor ies  of the  islan d arcs, and the semi
enclosed seabed lying between them and the  continent, being elements of the 
continental  margin in a geomorpliic sense, corded sim ilar recognit ion in a legal 
sense. B ut this does not mean th at  the  jurisd icti on of ei the r the con tinen tal or the
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isl an d st at es  wh ich  fr on t (for  examp le)  on th e Pac ific  extends  to the me dia n line  
of th at ocean . On th e hypothe sis  w hich we hav e exp lored,  an d wh ich  to me seems 
persu asive , th ei r sea bed ju risd ic tio n ex ten ds  to, and is lim ited by, th e se aw ar d 
bound ary  of the cont inen ta l margin ad jace nt  to th ei r lan d te rr ito ries , an d th is  
bound ary  is the  qu ite  def init e one betwee n the  rocks of th e abyssal  ocean floor  
and tho se of the  cont inen ta l land  mass, evid enced by th e deep  tre nc hes se aw ard 
of t he  m argina l isl an d arcs.

5.  TH E ABY SSA L OCEAN FLOOR

By hyp othesi s, th e seabed  seaw ard of the  co nt inen ta l ma rg ins is beyond the  
lim its  of na tio na l juris dict ion,  an d we ar e thu s approaching  a new prob lem.

On one view, the sea bed  seaw ard of na tio na l ju ris dict ion may  be explo red  and 
its  mi ne ra ls pro duced  by anyone, an d his  only  res ponsibi lity  ru ns  to the flag 
na tio n of the vess el from which his  opera tio n is conducted,  or to th e st a te  of 
which he is a na tio na l, or both. Thi s view of in te rn at io na l law  tr ea ts  the sea bed  
as  the  pr op er ty  of no one, lik e an  und isco vered isl and in mid ocean in  pas t 
centu ries.

On the  opp osi te view, the  sea bed  seaw ard of na tio na l ju ris dict ion is th e com
mon he rit ag e of ma nkind , and no one may  ap pr op riat e any par t of it  e xcl usively 
with ou t the perm iss ion  of the com munity of nations,  to be expre sse d a t some 
fu tu re  tim e throu gh  som e in te rn at io na l agency not  ye t crea ted .

W ha tev er  one ’s opinion may  be as to the  pa st  st at e of  the  law  on th is  subje ct,  
the cu rr en t movem ent  of opin ion in the  Un ited  Na tio ns  is all  in the la tt e r di rec
tion , an d is so widel y sup ported as  to make it  nec ess ary  to assume  t hat th is  will 
be the  prem ise  of th e in st an t in te rn at io na l law  which may be exp ect ed to  s pr ing  
fro m the c ur re nt  sea bed nego tia tions.

Th ere  has been  a fee ling in the pe tro leu m indu st ry  th a t it s in te re st  in the very 
deep  seabed  is so rem ote  in tim e com pared with  it s in te re st s in the cont inen ta l 
ma rgin  th at  the powers an d st ru ct ure  of an  in te rn at io na l regime  ar e of sli gh t 
in te re st  to it.  I sugg est th a t th is  ma y no t be a re al is tic  at tit ud e,  fo r th e rea son 
th a t the  pe tro leu m in du st ry  may have  a very ea rly  in te re st  in some of the  gra y 
ar ea s th at I ide nti fied ea rl ie r;  nam ely,  the  very wide an d very deep  margina l 
seas, pa rt ic ul ar ly  alo ng  the  coast of  Asia. While, in my view, the  en closing coa sta l 
st at es  do have  exclu siv e ju risd ic tio n to  exp lore and exp loi t the seabeds o f  the se 
margina l seas, it  is by no me ans  ce rtain th at the  seabed  trea ty , when an d if  it  
fina lly evolves, wi ll ad op t th is view. In  any event, for a long  period of tim e there 
may be un ce rtaint y as  to the ju risd ic tio n of the  co as tal  st at es  arou nd  the  la rg er  
margina l seas , an d it  may  ul tim ately be reso lved  ag ains t them , ei th er  p oli tic all y 
or jud ici all y, an d in  favo r of the  in te rn at io na l regim e. Consequently,  the pe tro 
leum in du st ry  does have a presen t sta ke  in the  form and power of  th e in te r
na tio na l regim e, bec aus e a dec isio n may be ma de in  th e Un ited Na tio ns  proceed
ings in  th e re la tiv ely ne ar  fu ture .

I end orse wha t Am bassa dor Steven son  has sa id ab ou t th e oppos itio n of the  
Un ited St ates  to ve sti ng  op erat ing au th or ity  in an  in te rn at io na l regime.  I th in k 
we hav e gone too fa r al read y in encouraging  crea tio n of an  overly  elab orate 
piece  of in te rn at io na l ma chinery. I hav e re fe rred  to the scheme  pro posed  in 
the dra ft  U.S. tr ea ty  as  a flo ating  Chinese  pag oda , th e S.S. Parkinso n.

The Comm itte e on Deep Sea Min era l Resou rces of the  Am erican  Br an ch  of 
the In te rn at io na l Law Associatio n, in 1970, ma de a thou gh tfu l and de ta ile d re 
po rt  on the pro blem of the  deep  seali ed reg ime an d I wil l file it  with  the  
com mitt ee. The com mi ttee’s 1972 r ep or t s a id :

“W ith  respect to an  in te rn at io na l regime  fo r th e sea bed an d sub soi l beyond 
the lim its  of  na tio na l jur isd ic tio n,  we reaffirm the  views of ou r 1970 repo rt 
favo rin g a cla ims regi st ra tio n sys tem , an  in te rn at io na l supe rviso ry au th or ity 
with  ad eq ua te  bu t cle arly defined powers, and ap pr op ria te  ar rang em en ts  fo r 
the expedit iou s se ttl em en t of dis putes . We also reaffirm  ou r view s on th e need 
to as su re  se cu rit y of investme nts , and on th e ma ny subs id iar y pro blems  con 
sidere d in th a t repo rt.  W e recognize,  however , th at on many asp ects of th e regime  
there is room fo r negotia tion. Fo r th is  rea son  we could su pp or t in gen eral,  
fo r example, the pa tter n of reg ime  fo r th is are a, beyond the lim its  of na tio na l 
ju ris dicti on s, pro pos ed in the  U.S. wo rki ng  pa pe r of 1970 or  the Un ited Kin gdo m 
pro pos als  of  t he  sam e yea r, even  tho ugh in ou r view the  orga niza tio na l ar ra ng e
ments  in the  U.S. pa pe r a re  un necessa rily complic ated.

“On the ot he r hand , we ar e str on gly  opposed to the  crea tio n of an  in te r
na tio na l reg ime  wh ich  would pla ce in the hand s of a single  age ncy  exclu siv e 
op erat ing rig hts, contr ol over pro ducti on  and di st rib ut ion,  al loca tio n of pro fits ,
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autho rity  over scientific research , or any combination of these powers. Not only 
is such a monopoly unacceptable in principle, hut it  would be wholly unwork
able in practice. Even if investment capi tal were available, the  conditions for  
its  employment would be such as to ha lt all progress for the foreseeable fu ture  
in the  development of the resources of the ocean floor. This  would be pa r
ticu lar ly injur ious,  we would note, to the  economic development plans of the 
develop ing states.

“It  may seem th at  a design so obviously coun terproduc tive need not be a 
matt er  for  alarm. We are  concerned, however, lest it  migh t come about as a 
consequence of negot iations to reach  desired solutions on other issues  in the 
law of the sea. We believe that  a viable regime for deep sea resources mus t be 
founded on technological and economic real ities, not on unrela ted  polit ical 
bargain s or abs tract dogmas. Resources in the  deep sea, like na tur al resources 
everyw here, are  of no benefit to anyone until  they  are  recovered for  use by 
consumers. If the  goal is to make  such resources widely availab le for the  com
mon advantage, the applicable  regime mus t encourage the necessary develop
ment. If  the  1973 conference is to have any success in this  field, it must deal 
hones tly and fa irly  wi th these rea liti es.”

6. USE  OF TH E OCEANS FOR TH E TRANSPORTAT ION OF PETROLEUM FROM PRODUCING 
COUNTRIES TO CONSU MING COU NTRIES

All States, consuming as well as producing nations, have  an essential intere st 
in unimpeded navigation  on the  world’s oceans. Petro leum tanker s a t present 
represen t nearly hal f of the  total tra de  tonnage of th e world.

The United States,  by 1985. may he import ing more than ha lf of it s oil require
ments, of which 10 to 11 million barre ls daily  will be w aterborne imports of crude 
and products. According to the  N ational Petro leum Council’s 1972 energy outlook 
repor t, if the  tota l waterborne oil requirements from 1971 to 1985 were to origi 
nate in the  Persian  Gulf, a fleet of at  lea st 400 tanker s of 250.000 deadweight 
tons each would be requi red. We do not  have the  deep por ts required to receive 
them. To build port s requ ires  resolution of environmental  concerns. The Council 
also projected the importa tion  of about 4 tril lion cubic feet  of liquefied na tur al 
gas annually by 1985. This would requ ire the  construction of a nother  90 vessels, 
each having a maximum capacity  equivalen t to approximately  1 million barre ls.

The cost of tran spo rtin g petro leum from producing to consuming countries  is 
seriously affected by the a bil ity  of larg e tank ers  to use str ai ts and other essential 
channels, such as the  St ra its  of Malacca, Singapore, Hormuz, Dover, Lombok, 
Luzon. Skagerrak. Flor ida, Oman, Mozambique, Gib raltar, and, when the Suez 
Canal is opened, Bab el Mandeb.

The extent  to  which exist ing intern ational law is adequa te to insu re such pas 
sage has  become increasingly  sub ject  to challenge. This challenge is rela ted in 
pa rt to the  legi timate concern of coastal sta tes  about, poten tial  pollution . It  is 
rela ted  also to nat ionalis tic ambitions of a diffe rent  sort. It  i s impor tan t th at  a  
fa ir  balance be reached between the  needs of coas tal sta tes  and  the  requ ire
ments  o f in ternat ional navigation, upon which the energy consumers of the world  
are increasing ly dependent.

A main objective of this country  in the  current Law of the  Sea conferences 
should be to obtain  inte rna tional  agreemen t on the  princip le th at  the merchan t 
vessels of all natio ns enjoy a r igh t of unimpeded navigation  on the world’s oceans, 
subject to internatio nal ly agree d unifo rm standard s rela ting  to safe ty, including 
ship design  and construction , and prevention  of  pollution. I stre ss inte rna tion ally  
agreed standard s as co ntra sted  w ith subjective  and differing s tan dards  of various  
states. We must recognize, indeed assert,  the  par tic ular  concern  of c oastal sta tes  
in the safe  conduct of maritim e commerce in the waters  adja cen t to their  coasts. 
The exerc ise of fhe right of navigat ion mus t also, of necessity, be in harmony 
with other law ful uses of th e ocean.

Quito possibly there must come abou t some degree of  departu re from the tr adi - 
tional expression of innocent passage inso far as commercia l navigation is con
cerned. This  commercial problem is rela ted to, but qui te independent of, the  mili
tary quest ion of the righ t of free  tran si t of st ra its and free  overflight thereof,  
being related to cons iderat ions of na tional  security.

Ambassador Stevenson called the  American position on free  tra ns it of str ait s 
“essential ,” which I tak e it  to mean “not-negotiab le.” I supp ort th at  position, 
even though the commercial problem as to st ra its  does not  involve submerged 
tra ns it or overflight, as  the  mi lita ry problem does.



55As to stra its, in my view there now exist s an inter natio nal easement of  necessi ty , in the natu re of a right of unimpeded passage, which entit les all the nations of the world to the right of unimpeded commercia l navigati on through stra its connecting the high seas, provided tha t vessels in tran sit through such stra its are in compliance with inter national ly agreed safety and polluti on standards. I do not think  we are dependent on an agreement with the state  or states whose terr itor ial seas, if  expanded to 12 miles, would overlap  the whole width of a str ait  which has been used for  centurie s by the world’s commerce, so long as the traffic through such a str ait  does not threaten the heal th and safety of the coast al state.  I f  t he traffic is in confor mity with inte rnat iona lly agreed stand ards in those respects, the right  of tran sit should be auto mati c. This inte rnationa l easement respecting stra its is not affected by the decision  of the coastal  state  to expand the width of its terr itor ial sea from 3 to 12 miles.I must admit  tha t I have never understood the necessity for attempting to marsha l the natio ns of the world on our side for a confrontat ion with the stra its nation s, in a demand for a convention on thi s subject  which nati onal pride requires them to oppose. I would prefer to assert customary law, and rely on quiet bila tera l conversa tions.The necessary righ t of unimpeded commercia l navigati on involves not only the imperative problem of stra its,  but, of nearly comparable importan ce, the right of unimpeded navi gatio n of the sea which overlies those portions of the seabed in which  the interests of coast al states are particu larl y recognized, subject in all cases to confor mity of ocean traffic with inte rnation ally  agreed standards.It  seems reasonable  that coast al states should be authorized by any new convention to enforce  inter national ly agreed safe ty stand ards— I underscore the words “ inte rnat iona lly agreed”—including ship design and construction,  and pollution control standards, in an agreed breadth  of the waters  adja cent to thei r coasts but seawa rd of the terr itor ial sea. In  other words, this migh t be termed a polluti on control zone. Its  width has no logi cal relation to the width  of the economic resource zone, or the geogr aphical exte nt of the coastal sta te’s jurisdiction witli respect to seabed resources.I f  the coast al state is recognized as having some jurisdic tion  to enforce compliance with  safe ty and pollution control stand ards in a belt of waters wider than its terr itor ial sea, then the interests of all  states in freedom of navigati on require that in the event of seizure of a vessel by the coast al state,  in such an expanded belt, prompt procedures be provided so as to enable immed iate release of the vessel upon the giving of adequat e guara ntees , fina ncia l and otherwise, to comply with a properly adju dica ted order enfor cing those inte rnat iona lly agreed stand ards.  The new Law  o f the Sea Convention could provide for  this as well as for righ ts of review by an inter national  tribu nal of such seizure •orders.
7.  PR OT EC TION  OF IN V ESTM EN TS AN D CO MPU LS OR Y SETT LE M EN T OF  D IS PU TESThe Presid ent, in his statement of May 1970, noted these tw’o object ives of American policy and Mr. Stevenson, in his statement of Aug ust 10, 1972, called  them “e ssen tial.”  T he two are related but not identical.Disputes likel y to require international adjudic atio n, absent settlem ent by negotiation or conciliat ion, can be visualized as those rela ting  to operation of vessels, polluti on, protection of investments, deep sea mining, and claimed interference with other inter natio nal right s. In some cases the dispute may be between two or more governments, or it may be between a government and an inter nati ona l auth ority . In other cases, the parti es concerned on one side of a dispute may be priv ate parties and , on the other side, a government, eithe r as licens or of a minerals operation , or in the enforcement of restrict ions on navigatio n.Whi le compulsory procedures may be di fficult to negotiate in a Law of  the Sea Conference, the alte rnat ive,  which  would seem to be the recognition of special coastal state righ ts in broad areas  beyond the terr itor ial sea witho ut provision for sett ling  disputes  aris ing from the exercise of such ext ra-t erri torial righ ts, would conflict with the interest  of all countries  in the unimpeded movement of vessels through the oceans, polluti on control and the harm onization of uses of the ocean, as well as the interests of producers and consumers in the protection of the in vestments in deep sea mineral  operations.The problem of adju dica tion  o f seabed disputes between a state  and i ts licensees seems no di fferent in principle from adju dica tion  o f a  s imi lar disput e w ith respect to areas on land , or on the contine ntal shelf landw ard of the 200-meter line , and
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the re is no uniformity at  al l in  the sta tut ory and con trac tual  provisions presently 
appl icable to such disputes. Fo r this reason, this type of dispute  may be the  most 
difficult to subject to uniform adjudicat ion  machinery in a convention.

The  specification of trib una ls, and definition of the ir powers, must take the 
foregoing factors into account.  For example, there may be differences  between 
the  acceptabi lity of an intern ational trib unal in a case involving  naviga tion, as 
compared to a case involving  a dispute between a sta te and its  licensee. Wh at
ever the adjudicato ry enti ty may be, it  should have power to o rder interim meas
ures, such as posting  of bond for  release of a vessel, where necessary to prevent 
inte rfer ence with  the  movements  of vessels and the ir cargoes. Similarly, in ter
locutory orders may be necessary  to prevent imminent harm to the  marine 
environment.

Mr. F raser. Thank you very much.
Perhaps I can begin wi th a question to you, Mr. E ly. Do your views 

as you expressed them here represent the views of the National Pet ro
leum Council ?

Mr. E ly. I  tried  at  the very beginning, Mr. Chairman, to make clear 
tha t I  don’t come here carrying anybody’s brief. It  would be presump
tions to attempt to speak for  the petroleum industries or  the National 
Petroleum Council. I do not.

The council is the au thor  of two fine reports on the law of the  sea as 
affecting the petroleum resources of the world. It  has submitted a thir d 
report on energy problems. It  is in the  process of writ ing a four th one 
on some of the problems involving ocean navigation.

These reports speak for themselves. I would not attem pt to speak 
for the  National Pe troleum Council.

Mr. Fraser. Do you believe, Mr. Secretary, tha t the resolution we 
have under consideration may be too specific in its endorsement of 
trea ty objectives a t a time when the negotiations are still in progress 
and the outcome is sti ll uncertain  ? Based on your experience as Secre
tary of S tate, do you believe this can cause problems for the  executive 
branch ?

Mr. R usk. It  seems to me tha t it  is approp riate for the Congress to 
set forth certain objectives which will give our negotiators grea ter 
strength in negotiation. In  all candor, I would have to say tha t I 
would hope tha t the Congress would be in a position both organiza
tionally  and legislatively to look at these matters at a late r stage of the 
negotiations in terms of what is possible from an international  point 
of view.

We cannot establish interna tional  law unilatera lly. I can anticipate 
that along the way certain  tough decisions are going to have to be made 
in 1 ight of the negotiating situation.

At this stage I would think tha t this kind of resolution is appro
pria te as a statement of objectives and would strengthen the hand of 
our negotiators.

Mr. F raser. Mr. Dubs, your interest, o r tha t of your company I  as
sume, is in the hard mineral resources—is th at the righ t term?—as 
distinguished from oil.

Mr. Dubs. Tha t is a prope r term and tha t is correct.
Mr. F raser. Are these resources found primarily in the deep sea area 

or in the Continental She lf ?
Mr. Dubs. They are in the deep sea and  far  from any definition of 

national jurisdiction that anyone has used in recent years. There are 
some hard  mineral resources on the Continental Shelf , but they tend to 
be close to shore, with the most im portant undoubtedly being sand and 
gravel.



Mr. F raser. With respect to the nodules—the small cluster o f min
erals found in deep seabed—is the exploita tion of these likely to be, 
as fa r as the  market in the world is concerned in the n ear futu re, man
ganese nodules ?

Mi-. D ubs. You ask a good question because we have to define man
ganese nodules. I suspect the most likely markets that  manganese 
nodules will serve will be the nickel market. It  will also make con
tributions to copper and cobalt and to some small extent, manganese. 
The prim ary metal value is nickel and copper.

The si tuation is that  the United States, of course, is without appre
ciable domestic supplies of nickel. Over the years we have also been 
a net importer of copper. We have no commercial domestic manganese 
or cobalt. From the  standpoint of the nationa l interest i t would appear 
tha t these metals will find the ir way into the  national economy.

How many of them will find the ir way will relate to the  state of 
development and the  economics of production of  these materials. W ith 
respect to economics, people who have worked in thi s field predict tha t 
extracting  of these metals will be quite  attractive  compared to land 
base supplies, particu larly  for nickel.

However, ocean exploitation cannot go ahead at  price levels that a re 
below present real price levels. The expectation is that these ocean 
materials will take p art  of the load of the growth in use of metals and 
minerals so th at they will share in the growth of these minerals r ather 
than completely change the metal market.

In tha t respect I  would guess that  in the next decade there could be 
three or four  plants which would produce nickel from the ocean. This 
might amount to perhaps 10 to 15 percent of the market for nickel 
worldwide.

The timing of th is, of course, depends no t only on technology and 
normal business considerations, but it also depends to some extent upon 
resolution of th e Law of the Sea problem. Assuming tha t th e Law of 
the Sea problem itse lf is not a barrier, one can predict th at  production 
can occur as early as 1976. I t certainly seems apparent th at i t will occur 
by 1978. The most pessimistic estimates are 1980.

I would like to add. if I may, tha t people working in the field are 
spending large amounts of money on tha t research, but the present 
uncer tainty  with respect to the Law of the Sea is an inhibiting 
influence.

Mr. F raser. Mr. Wakefield, so far as you know, are all the various 
fishing interests  we have in the United States agreeable to the ap
proach of the U.S. Government with respect to the management of 
fish resources?

Mr. W akefield. That is not an easy question to answer e ither, Mr. 
Chairman, as you know. Basically, yes, there  are four princ ipal divi
sions in the  U.S. fishing industry. About 80 percent of our fish are the 
so-called coastal species that  we harvest on our own Continental Shelf. 
About 9 or 10 percent of our fish are these fa r-ranging oceanic species 
like the tunas.

Another 8 or 9 or 10 percent, depending on whether you are using 
tonnage, value, or where you are taking your cutoff fo r value consid
erations. another 8 to 10 percent are the Pacific salmons which again 
are an anadromous species and very far-r ang ing in the ir adult life. 
'Fhe offshore shrimp harvested off South and Central  America only 
amounts to about 3 percent of our total U.S. picture.
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All four of these basic divisions of the U.S. fishing industry are at 
the present time unified behind a program, and tha t is the  program 
that  our boys a re ca rryin g out in the Law of the Sea negotiations.

That doesn't mean that  they are all satisfied. I t is just the best deal 
they realistically  think they can get, Also, it is the very impor tant 
problem of timing. There are many, particularly of our coastal fisher
men, who think we can’t wait for  1975 or 1976 or whenever the Law 
of the Sea Conference m ight come up with a set of agreed principles 
or a d ra ft treaty . Because then, afte r the Law of the  Sea Conference 
has come up in 1975 o r 1976 with a dra ft treaty , it has to be ratified 
by the requisite number of countries.

I think  Dean Rusk pointed out that, unless it is ratified by the coun
tries tha t count, the Russians, Brit ish, Japanese, and ourselves, i t is 
not going to fly, because the oceans of the world are a t present domi
nated by a relatively small number of advanced countries, whether 
it is mining or fisheries or anyth ing else.

So I would guess I would have to answer your question in the 
affirmative now that the fishing people are united by the sort of  th ing 
you set forth  in th is draf t House resolution, but there are an  increas
ing number of people, par ticu larly  in the coastal fishing interests, 
tha t think  tha t it is too slow; tha t we will have to have some sort 
of interim legislation to protect our fish stocks and our fishermen, be
cause, as the directo r of the halibut fishermen says so often, at the 
rate of progress, there wouldn’t be any halibut left to talk  about by 
the time we come up with the treaty.

Mr. F raser. Jus t a followup question: Does the assertion of au thor
ity bv our Government to protec t the species represent our taking  a 
position beyond that which we took in the past ? Am I right ?

Mr. Wakefield. Yes, sir.
Mr. F raser. Tha t would p ut us in the position of some of our Latin 

American friends.
Mr. Wakefield. As I tried to point out in my brief testimony, the 

answer is “Y e s th a t  if we were to assert jurisd iction over, say, the cod 
stocks of New England and to follow the lead of the S tate of Massa
chusetts and declare a unilateral 200-mile lim it to protect the cod and 
flounder stocks, et cetera, off the coast o f New England, our Latino 
friends  would say, “This is what we have been telling you all the time, 
tha t this is the way to go, this is the way we are going to  enforce it.”

Then where are our shrimp and tuna fishermen and other segments 
of our industry tha t—even though tuna and shrimp may be 12 to 14 
percent of our picture, they are a darned important 12 to  14 percent, 
and i f any member of th is committee comes from southern Californ ia 
or Florida they will understand.

Mr. F raser. I  will call on a Member from California, Mr. Mailiiard.
Mr. Mailliard. I don’t happen to be from southern California, but 

that  doesn't mean I don’t know about this problem. You made a very 
strong point tha t you make a distinc tion between the dra ft treaty and 
the policies being enunciated in Mr. Stevenson's speech, et cetera. No 
one else mentioned this, and I for one have been going along on the 
happy  belief that they were one and the same thing.

I would like to know whether any of these other gentlemen have 
any comment on your puttin g them sort of 180° apart.



Mr. E ly. M igh t I  pu t the  lan gu ag e int o your  record  ? The treaty - 
pro posals said  in ar tic le  27 t ha t “except as spec ifica lly pro vid ed fo r in 
th is  chapte r, the coa stal sta te sha ll have no gr ea te r righ ts  in the  in te r
na tio na l tru ste eship are a otf its  coas t th an  any othe r co nt ra ct in g 
pa rty. ”

Ar tic le 26 defined the  in ternat iona l tru ste eship area as “that  part  
of the  in tern at iona l seabed area  comp ris ing  the  conti nenta l or  isl an d 
margin be tween the bou nd ary desc ribed in a rti cle  1 (200-meter i soba th)  
and a line,  beyond the base of the  continental  slope  o r beyo nd the  base 
of  the slope of  an island sit ua ted  beyond  the  conti nenta l slope , where 
the dow nward  incli na tio n of the  sur fac e of the  seabed declines to  a 
grad ient  of 1:------” (to  be def ine d).

Ar tic le 1 said, “T he  in tern at iona l seabed area sha ll be the common 
.heritage of all mankind  and the  in ter na tio na l seabed area  sha ll 
com prise all  are as of  the  seabed and subsoil of  the  hig h seas sea wa rd 
of the  200-meter isobath ad jac en t to the  coasts of continents  an d 
islands.”

So we wou ld rece ive back  only the  rig ht s derived from the  tr ea ty  
and , except  as de legated by the tre at y,  the  Un ite d State s would have 
no gr ea te r righ ts  in the  in tern at iona l tru ste eship are a off its  coasts 
th an  would  an y o th er  contracti ng  pa rty .

Th is is the  con cep t of rel inq uis hm ent th at  drew the fire of the  
Senate committ ee.

By contr as t, Mr . Ste ven son 's sta tem ent in Au gu st 1972, s aid:

COASTAL RESO URCES GEN ERALL Y

Mr. Chai rman , in orde r to achieve  agreemen t, we are  prep ared  to agre e to 
broad  coas tal sta te  economic jur isd icti on in adjacent waters  and  seabed are as  
beyond the  terr ito ria l sea as pa rt of an overall  law of the sea settlement. How
ever. the jur isd ict ion  of the coas tal sta te to manage the  resources in these areas 
must  be tempered by intern ational standard s which will offer reasonable pros 
pects th at  the  intere sts  of other sta tes  and the  int ern ational community will 
be protected. It  is essen tial th at  coas tal sta te  jur isdiction over fisheries and 
over the mineral  resources of the con tinen tal margins  be su bjec t to int ern ational 
standard s a nd compulsory settl eme nt of disputes.

SEABED RESOURCES— COASTAL AREAS

We can accept vir tua lly  complete coasta l sta te  resource management juris dic 
tion over resources in adjacent seabed are as if this jur isd icti on is sub ject to 
internatio nal  t reaty limitat ions in  five respects :

1. Intern ational tre aty standard s to prevent unrea sonable inte rfer ence with 
other uses of th e ocean.

2. In ternational t reaty standard s to protect the  ocean from pollution .
3. Intern ational tre aty standard s to protect the inte gri ty of investment.
4. Sharing of revenues for in ternational com munity  purposes.
5. Compulsory sett lement of dispu tes.
Hou se R eso lut ion  216 deals wi th the  “five resp ects" but it does n’t sta te  

the esse ntia l po int of  M r. Steven son ’s pol icy of ann ounce ment of  Au
gust 10, 1972, nam ely , th e acce ptan ce of  vi rtu al ly  com ple te coa sta l 
ju ris dict ion over seabed resou rces  of th e con tin en tal  m arg in.

You are lea ving  Ham let ou t of  th is  pl ay  if  you do n’t say  th at,  be
cause  the resolu tio n dec lare s yo ur  com menda tion of the U.S.  D ra ft  
Seaboard Tre at y of  Au gust 1970 the resolu tion before  the com mittee  
says  t hat  the  d ra ft  trea ty  o ffered a prac tic al  m ethod of  i mp lemen tin g 
these goals. Thi s i s dead w ron g.
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Mr. Mailliard. Would your objection be met if tha t clause were 
removed ?

Mr. E ly. Take out that  “whereas” clause and put in an approp riate  
place a paragraph of Mr. Stevenson's language about jurisdiction on 
the continental margin.

Mr. Mailliard. Secretary Rusk, do you have any comment on that 
point?

Mr. R usk. I don’t, myself, draw as sharp a distinction as Mr. Ely 
did, because in the same article 27, paragraph 2 of that  article  gives 
to the coastal state very substantial authority  with respect to the 
issuing, suspending, of mineral explorat ion and exploitation licenses, 
establishing work requirements and a good many other things.

I would suppose that  the original concept of article 27 was tha t 
American interests might want  to move over into somebody else's 
continental slope and do some dril ling. If  we were to make too rigid 
a view of this, in effect, national sovereignty over our own slope, we 
may find ourselves excluded from areas which are very attrac tive to 
some of our companies for exploitation.

So I personally would have prefe rred the notion of coastal state 
management subject to international standards developed in the 
conventions.

Mr. Mailliard. Which would appear to be our present position.
Mr. R usk. Yes.
Mr. Mailliard. But T felt as you did. rather than as Mr. Ely did, 

that that, was an evolution of the words in the d raf t tr eaty  rather  than 
a reversal.

Air. Rusk. T gather  we have dropped  the word “trusteesh ip." for 
that  matte r, between the isobath and the slope, part ially  because it 
cairies  connotations which are distastefu l in certain par ts of the 
world and also partly because we may find it extremely difficult to  
negotiate the outreach of American complete control to such a 
distance.

It bothers me a little. T can see the weight of some of the things tha t 
Mr. Ely  has said, but T would, myself, hate to see us open the door 
for the kind of race for the control of these areas, a median line 
across the Atlan tic dividing the North  American and European land 
mass. Afte r all. Spain and Portugal drew such a line.

Mr. F raser. Wouldn't Bermuda take a large piece of that ?
Mr. Rusk. It would. I am worried about the harsh assumption of 

national jurisdict ion too far, because that easily develops into the kind 
of race tha t I think can be very dangerous. My guess is tha t i f we are 
not careful, tha t as we adopt a seabeds policy we had better build up 
our Navy and Air Force substantial ly to give effect to it.

Mr. E ly. Secretary Rusk has painted very vividly the strawman 
that  has dominated American policy in the draftin g of this treaty. 
The fact is tha t under the decision of the Internatio nal Court of 
Justice in the North Sea Continental Shelf  cases and in the Con
vention on the Continental Shelf, there is no authority  for claiming 
national jurisdiction out to the mid-At lant ic; this extends to, but is 
limited by. the continental margin. That is the whole essence.



61

The language in the convention tha t bears on this is in articles 1 
and 2. These articles pr ovide:

ARTIC LE 1

For the purpose of these articles, the term “Continental Shelf” is used as refer
ring (o) to the seabed and subsoil of the submarine area s adjacent to the coast 
but outside the area of the terr itor ial sea, to a depth of 200 meters or, beyond 
tha t limit, to where the depth of the superjacent waters admits  of the exploita
tion of the natu ral resources of the said areas;  (&) to the seabed and subsoil of 
similar submarine areas adjacent to th e coasts of islands.

ARTICLE  2

1. The coastal state exercises over the Continental Shelf sovereign rights for 
the purpose of exploring it and exploiting i ts na tura l resources.

2. The rights  referred to in paragraph 1 of this article  are exclusive in the 
sense th at if the coastal state  does not explore the  Continental Shelf or exploit 
its natura l resources, no one may undertake these activities, or make a claim to 
the Continental Shelf, without  the express consent of the coastal state.

3. The rights of the coastal sta te over the Continenta l Shelf do not depend on
* * * * * * *

Of course, as article 3 says:

ARTICLE 3

The rights  of the coastal sta te over the Cont inental Shelf do not affect the legal 
status of the superjacent wate rs as high seas, or tha t of the airspace above 
occupation, effective, or national, or on any express proclamation.
those waters.

The language permitt ing exploita tion was originated in the meet
ing of the American State s at Ciudad Tru jillo  in 1956. They were dis 
contented wi th a recommendation of the Internat iona l Law Commis
sion th at national  jurisd iction  be bounded by the 200-meter contour. 
Instead, they insisted on the addition of the exploi tability language, 
with the explanation that  they must insist on jurisd iction  tha t included 
not only the 200 meters but the ent ire continental slope, the continental 
terrace, down to the greates t depths. But there was no suggestion tha t 
the coastal states jurisdiction  extended beyond the  continental slope.

Similar ly, the decision of the Internat iona l Court of Justice, which 
held tha t articles 1 and 2 of the Convention state customary law as well 
as conventional law, said  th at th e concept was tha t the land dominates 
jo uoijraSuofo.id oqj am span? ouumuiqns oqj jraqj juojxe oqj o j ■bos eqj 
the land terr itory of the coastal state.

I would be a little h ard  pu t to say the mid-Alantic  is an extension of 
the land terr itory of the United States. To the contrary,  the geo- 
morphic boundary  between the continent and the abyssal ocean floor 
is definite. The margin between the rocks of the ocean floor is one of 
the great facts of life  on this  planet.

The notion that we should somehow s urrender our righ ts to that  
margin  because if we did not our claim might  take us out to the mid- 
Atlantic, has, with all due respect, no weight whatever. That is no 
reason to renounce what we have.

I invite your attention to the repor t of the Special Committee on 
the Outer  Continental  Shelf to the Senate Committee on In ter ior  and 
Insu lar Affairs (91st Cong., 2d sess.), in which they said :

95 -023
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Whatever renunciation might he intended to be made through the adoption of a 
future  seabed treaty , no renunciation should be permitted to be made which in 
any way encroaches upon the heart  of our sovereign rights under the 1958 Geneva 
Convention. We construe the h ear t of our sovereign rights under the 1958 Geneva 
Convention to consist of the following:

(1) The exclusive ownership of the mineral estate and sedentary species of 
the ent ire continental m argin;

(2) The exclusive right to control access fo r exploration and exploitation of 
the enti re continental margin ; and

(3) The exclusive jurisdiction to fully regulate and control the exploration 
and exploitation of the natural resources of the entire continental margin.

* * « * • • •  *
Regarding the proposal suggesting renunciation of the hear t of our sovereign 

rights, we have three objections :
(1) The offer to renounce our sovereign rights beyond the 200-meter isobath 

could cast a cloud on our present title to the resources of our continental margin ;
(2) The renunciation of our sovereign rights to the resources of our continental 

margin beyond the  200-meter isobath in no way guaran tees the willingness of the 
interna tional community to redelegate functionally to us the same rights we 
would renounce; and

(3) Our sovereign rights to explore and exploit our continental margin, al
though reaffirmed by the 1958 Geneva Shelf Convention, are  nevertheless inherent  
rights which have vested by virtue of the natu ral extension beneath the sea of 
our sovereign land territory. Our sovereign rights to the resources of this area 
are not dependent upon the acquiescence and approval of the  internat ional com
munity. To renounce these inherent rights and to ask tha t they be returned in 
par t to us merely requests the international community to give us tha t which, 
ipso facto, and ab initio, rightfully ours to begin with.

They are righ t about that. The Inte rnat iona l Court of Justice used 
tha t language. We cannot assume th at we are writing on a clean slate, 
tha t the International Court of Justice  case never happened. There is 
nothing to the story tha t unless the law is changed the coastal States 
can race into the middle of the Atlantic.

Mr. Rusk. Mr. Chairman, I would request a very brief comment.
I would be glad to see a distance established so that we know what we 
are talking about with respect to the slope.

When President Truman issued his proclamation in 1945 on the 
Continental Shelf , the technology of exploitation was rather primitive. 
Although he did not include the 200 meters in the proclamation, there 
was the general assumption a t the time tha t he was talk ing about some
thin g roughly like 200 meters.

Between 1945 and 1958, technology indicated a capacity to go be
yond the 200-meter step. So, the Convention said “or beyond tha t 
limit ,” not to the continental slope, but to where the depth of the super- 
ad] acent waters admits exploi tation of  the area. *

I f  technology moves again to where they  can go down to  7,000 or 
8,000 feet, whatever it is, there is ju st a little  room for doubt in my 
mind tha t maybe there will not be those who will sa y:

Alia! Exploitability is the test. This is a continuation of the American con
tinent.

The whole world is a continuation of the continent, when you get to a certain 
point. The t est is exploitability. Therefore, we ought to reach out again.

It  is th at kind of t hing that  bothers me. I  am not so worried about 
what happens today and where oil people will want to dig. I am think 
ing about 20 years from now.

Mr. Ely. There is much to what Secretary  Rusk says. But it is a 
problem very simply cured. A protocol to article 1 will do it:  “J ur is
diction shall not extend beyond the continental margin.”
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The Latin countries are proposing a 200-mile resource zone. So far  
as the submarine real estate is concerned, there is no objection. You 
could very well say, “the 200-mile line or continental margin , which
ever is fur ther.”

We know the  200-mile resource zone relates to  fishing. There is no 
correlation at all between the justifiable geographical extent of j ur is
diction over submarine minerals and th at over the water column. Those 
separate and distinct rights have to be sorted out.

There is confusion in ta lking about an economic resource zone as if  
all resources were in the same package.

Mr. R usk. They are dist inguishable, but politically  they are linked 
together. Our friends in Lat in America s ay :

Well, look, you North Americans are  inte rest ed in the resources of the ocean 
beds. T ha t is all righ t. This  had not been known to internatio nal  law before  you 
took it. But—they say—we happen to he interested in the living resources of the 
sea. There is no difference in polit ical view between the living  resources and 
nodules. So if you can claim the nonliving resources, we can claim the living 
resources.

However, I did not come here to debate Mr. Ely.
Mr. Dubs. I  look upon the problem of the Seabed T reaty of 1970 

in different and perhaps more pragmatic terms. I don’t th ink  it  is a 
document that  is worthy of  the same place with respect to policy tha t 
the President ’s May 23 policy has, or Mr. Stevenson’s speech of 
August 10. T think there is a clanger in  giving it too s trong  a place.

The danger comes because it is a working document. In the U.N. 
negotiations, it is no longer a coherent, whole thing;  it  is a document 
whose parts have been spread throughout the negotiation. The negot ia
tion with respect to various pieces of that  document is now being deter
mined bv policy, not by the document itself.

Therefore, bv giving it thi s strong listing in the  resolution, you may 
in fact be making it more difficult for  the delegation to negot iate these 
terms and to reach accommodations which they otherwise m igh t be 
able to do more easily by depending on basic policy.

This does not mean that  this document is not useful. It  is a very 
useful document, notwithstanding its defects, and I see some which 
are different from those which have already been mentioned.

Mr. Mailliard. So you would think  i t might be advisable to leave 
the mention of the document out of the resolution ?

Mr. Dubs. I  do, or else mention it in a different fashion as a working  
tool of some utility. In no case should i t be given policy status.

Mr. Rusk. I think probably the th ree of us who commented on this 
might agree on a conclusion without necessarily having the same re a
son for them. It  might be well to consider e ither  knocking out tha t 
part icular “whereas” or: “Whereas the United States  submitted a 
Dr aft  Seabed Treaty of August 1970 as a basis for  discus
sion * * *”—simply to loosen it up.

We agree, I think, tha t th at particula r document, as a document, has 
been overtaken bv events. Congress may not want to  tie  itself specifi
cally to that part icular document even in the preamble.

Mr. Mailliard. I know my time has long since expired.
Mr. Fraser. Mr. Fountain.
Mr. F ountain. Thank you.
I want to thank all who have testified. The testimony has been very 

thought-provoking,  and on a subject concerning which I feel less and
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less qualified, part icula rly when it comes to a resolution. Maybe we 
ought  to make this a working resolution to be sure we don’t tie our 
hands.

Chairman Fraser  asked one question in an area I ’d like to pursue 
briefly. I  note that  Congressman Downing of  Virginia,  who is chai r
man of the Oceanography Subcommittee of the House Merchant 
Marine and Fisheries  Committee, has raised some questions about 
House Resolution 216. He expresses fears  tha t it might have too much 
specificity in it, too much emphasis on rights rather  tha n goals, so as 
to tie our hands.

He says the resolution is a short resolution which attempts to relate 
itself to a lot of suggested solutions which have thus far  escaped the  
delegates who have been fac ing the problems for years. He said if we 
are to pass a resolution of this type, the House should set out general 
goals without being very specific. I want to mention some of these.

Air. F raser. Perhaps it would be a good time now to insert, the state
ment of Congressman Downing in the record. Without objection, it 
will go in now.

[The statement  follows:]
Statement of Hon. Thomas N. Downing, A R epresentative in Congress From 

the  State of Virginia, in  Support of the Law of the Sea Resolution

Mr. Chairman. I appreci ate the opportunity  to appe ar before the subcomm ittee 
today to make a brief s tate ment concerning House Resolutions 216 and 296, identi
cal resolutions now pending before your  committee.

Mr. Chairman, I applaud the apparen t purpose behind  these resolutions , to 
demonst rate  the  intere st of Members of the  House in encouraging  the United 
States represe ntat ives  to  the  Committee on the Peaceful Uses of the  Sea-Bed and 
the  Ocean F loor Beyond the  Limits of Nat iona l Juri sdic tion , which is now meet
ing at  the  United Nations He adquarters  in New York, in its prepar ato ry work 
for the forthcoming Law of th e Sea Conference. At the  same time, Mr. Chairman , 
I mus t confess th at  I have some difficulty with  the  two resolut ions, at  lea st in 
their  pr ese nt form.

I have been aware , since 1967, of  th e developments a t the United Natio ns re la t
ing to the init iat ive s to solve internatio nal  law problems relatin g to the  oceans. 
Although the  first suggestions from the Government of Malta were concerned 
with regu lation of sea-bed resources, subsequent developments have expanded the 
cons idera tion of problems involving  ter rito ria l limits , living resources, ocean pol
lution, and  oceanographic  resea rch, problem are as which continue to trouble the  
nations  of the  world despite the  efforts  expended at Geneva in 1958 and the  
conventions which resulted therefrom. While I originally  had  some doubts as to 
llie potenti al success of a  conference dealing with so many problems, I am hope
ful th at  the  inte rna tion al community has  become sufficiently aw are  o f the  need 
for an overall  “Code of the  Oceans,” that  the  expanded subject ma tte r will not  
deter the United Nations from ul tim ate  success, and I supp ort every reasonable 
effort to encourage the  U.S. Delegation  to continue i ts diligent work for  an  ocean 
tre aty  embodying the genera l goals refe rred  to by Preside nt Nixon in his Ocean 
Policy Sta tem ent  of May 23,1970.

My difficulty. Mr. Chairman, comes from the attem pt in this resolu tion to come 
to grip s and suggest  solut ions in one sho rt resolu tion which have thus fa r 
escaped the delegates who have been facing these problems for several years.  It  
is tru e th at  some progress has been made, and  i t is  a lso true , in my opinion, th at  
the ra ther  slow movement in the  so-called “Sea-Bed Committee” cann ot in any 
way have  been caused by any lack of dil igen t effor t on the par t of the U.S. Delega
tion. Nevertheless, Mr. Chai rman , it  is my firm belief, based upon a general 
knowledge of the histo ry of the  “Sea-Bed Committee”, th at  the re will neces
sar ily  have  to  be furth er  changes, compromises, and  accommodations on the p ar t 
of many natio ns before we can look for  a successful Law of the Sea Conference.

And now. Mr. Chairman, I would like  to  turn  to the resolu tions  themselves. It  
seems to me tha t, if we are  to pass  a resolu tion of thi s type, the House should 
specify general goals without being quite as specific a s is the  presen t resolu tion
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section. Under subs crip t (1 ),  I note th at  we specifically endor se a 12-mile te r
rit or ial  sea, altho ugh th at  concept is tied absolutely  to oth er cons idera tions , and 

should not be endorsed, unless those  oth er cons ideration s are  obtain ed. I, the re
fore, sugges t th at  we ref er to “beyond the te rri toria l seas ,” ra th er  tha n “beyond 

a 12-mile ter rit or ia l sea.” I fu rthe r sugge st th at  the term “for nav iga tion” is 

not sufficiently broad and th at  af te r the phrase, “for nav igat ion,” we should  
include the  phrase , “commerce, tra nsp ort ation.” Finally, I sugg est th at  a period 
be placed  af te r “res earc h,” and th at  the  tra ns it clause  sta nd alone and  read, 

“free  tr an si t through and  over i nte rna tional  s trai ts .”
In  subs cript (2 ),  I sugg est th at  the word, “rig hts ,” is too strong, and I recom

mend th at  it be changed to something like “impl emen tation of the  following 
intern ational goals.” In  sub-subs cript (e ),  I sugges t th at  a period be placed 
af te r the word “sea,” since it  follows that  if “an economic interm ediate  zone” 
is agreed upon the  res ult  will be obvious. I poin t out  th at  und er the  pre sen t 
langu age the only place “if agreed upon” is mentio ned is in thi s specific place. 

I see no need to bring it in here  any more tha n anyw here  else.
Final ly, in subs crip t (4 ),  if amended  as suggested by the  Hono rable  How ard 

Pollock in his testimony of las t week, we are  aga in comm itting wha t, in my 
opinion, is the erro r of too much specificity. After all, we have alread y change d 
our intern atio nal  posit ion to some degree, and ther e is no assu ranc e th at  we will 
not do so again.  I, ther efor e, again sugg est th at  the language should be more 
gener alized and read  somet hing like, “conservation and  protec tion of living  

resources,  with  fisher ies so regu lated  as to recognize app rop ria te coastal  sta te  

preferen ces, with out excl uding dista nt wa ter  fisheries intere sts .”
As to the intr oduc tory  clauses,  Mr. Chai rman , I have two suggestio ns. First , 

the  clause  referri ng to the  U.S. Draft  Sea-Bed Treat y of August, 1970, is not 
completely  corr ect in th at  th at  U.S. work ing paper covered only a pa rt  of the  
total problem and would not, in effect, i mplem ent all the goals outlined. I, the re
fore, suggest  the deletion of the reference. As a matt er  of dra ftin g, I fu rth er  
sugge st th at  the first  reference to the “Sea-Bed Comm ittee” should be to the 

form al name of the  comm ittee and th at  in the  fou rth intr oduc tory  clause the 
refere nce should be to the  “United  Natio ns Committe e on the  Peace ful Uses of 
the Sea-Bed and the Ocean Floor Beyond the  Limits of Natio nal Jur isd ict ion  
(herea fte r referred to as  the ‘Sea-Bed Committee’) ”. Fur ther more, while I do 

not have a copy of General Assembly Resolution 3029, I would wan t to be sure 
th at  the refere nce coincide s with th at  resolu tion as to the  time  of  convening the 

Conference and  th at  i ts ide nti ty as an orga niza tion al session is specified. F inall y, 
because of the  timing,  I believe it  would be more app rop ria te to ref er to only 

one pre par ato ry meeting.
Mr. Chairm an, I hope th at  the subcom mittee  will not  consider my comments 

as either obstruct ive or unreasonable. I hea rtil y endor se any actio n which will 
have a favo rable imp act on the early urg ent  conclusion of a successfu l Law of 
the Sea Conference. While  my expe ctati ons for this ear ly resolu tion may not be 
as optimistic as other s, I will cer tain ly join  in any congress ional endeavor to 
achieve early  at tai nm en t of our mutual goal. While I might  have some doubts  as 
to the value of these  resolutio ns for th at  purpose, I can join with  you in sup por t 

of th e resolutions i f my ma jor  concerns are  resolved.
I tha nk you fo r th is opportunity  to  expre ss my views.

Mr. F ountain. He sa id:
I note th at  we specifically endor se a 12-mile ter rit or ial  sea, althoug h th at  

concept is tied absolutely to other cons ideration s and should not be endorsed 
unless those other co nsid erat ions  are obtained.

He suggests that  we use the language—“beyond the te rritoria l seas,” 
rather than  use the limited “beyond a 12-mile terr itor ial sea.”

He said tha t the term “for navig ation” is not sufficiently broad and 
tha t we should include the phrase “commerce and tran sportation.”

He suggested tha t a period be placed after research and that the 
trans it clause should read “free tran sit throu gh and over inte rna 
tional stra its.”

In ano ther pa ragraph he said :
In subs cript (2 ),  I suggest  th at  the word “ri gh ts” is too stron g, and  I recom

mend th at  it be chang ed to some thing  like “impleme ntation of the  following 
intern atio nal  goals.”
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I am inclined to agree that  maybe, in some of those “r ights” would 
be the more app ropr iate  term but that in others “goal” would be more 
appropriate.

I would like to get your comment on this. As to the introductory 
clauses, he has two suggest ions:

First , the  clause referr ing  to the U.S. Dr af t Sea-Bed Tre aty  of August 1970 
is not completely correct in th at  that  U.S. working paper covered only a i>art 
of the tot al problem and would not, in effect, implement all the  goals outlined.

I believe we discussed that . He would suggest a deletion of the 
reference. I think we’ve already talked  about that.

As a matter of drafting, he suggested tha t the  first reference to the 
proposed “Sea-Bed Committee” should be in the formal name of the 
Committee and it should be “the United  Nations Committee on the 
Peaceful Uses of the Sea-Bed and the Ocean Floor Beyond the Limits 
of National Jurisdiction (hereinafter referred to as the ‘Sea-Bed 
Committee’).”

These are some of the suggestions which Congressman Downing 
makes with respect to the technical language of this resolution. I 
wonder i f you might give us the benefit of your think ing in response 
to this.

Mr. E ly. I  t hink  his comments are well taken. With respect to the 
status of the Draft  Treaty , it is fai r to say that on the very cover 
appeared this c aveat:

The draf t convention and its  appen dixes  raise a number of questions with respec t to which furth er  deta iled study is clearly necessary and do not neces
sari ly represen t the  definitive views of the  U.S. Government. The append ixes in part icu lar  are  included solely by way of example.

I think in view of tha t character ization  of the paper by its authors, 
it would be better to delete entirely the reference to it in House 
Resolution 216.

With respect to what I mentioned earlier about my feeling th at the 
resolution omits the whole pivot and fulcrum of current expressions of 
Seabed policy by Mr. Stevenson, namely the concept of vi rtually com
plete coastal state resource management jur isdiction over seabed areas 
of the continental margin. We should endorse Mr. Stevenson’s s tate
ment on that. The resolution leaves it out.

The effect of leaving it out, while refe rring  with praise to the Sea
bed Draf t Trea ty of 1970, is apparently  to reinstate that D raf t Treaty’s 
concept of renunciation of sovereign rights  seaward of the 200-meter 
line, and the acceptance of something less.

With  respect to the gentleman's reference to the widths of the ter 
ritoria l sea. I sympathize with his point of view. In fairness to the 
American negot iators, they face a dilemma if  they are indeed to recog
nize a 200-mile economic resource zone, because a large par t of the 
steam, the reason, the thrust, for insistence on a terr itor ial sea wider 
than  3 miles would disappear. If  we are going to recognize in the 
Latin  American countries a 200-mile economic resource zone, what 
does it mat ter whether the te rritorial sea is 3 or 12 ?

The reason for conceding the 12-mile terr itor ial sea largely disappears.
To continue tha t discussion of tha t dilemma, i f on the other hand 

we accept Mr. Stevenson’s concession tha t we are indeed prepared 
to agree to a 12-mile te rritoria l sea on certain conditions, tha t it ap-
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pears  to be a quid pr o quo. I  supp ose  o ur  n eg oti ato rs feel they  c an no t 
very well abandon hal f t he  eq uat ion  a nd  c laim  th e othe r h alf .

W ith  respec t to  the sug ges tion th at you wr ite  in the wo rd “com
merce” af te r “nav igat ion” , I  th in k th at  is a good  idea.

Mr. F ounta in. Th ey  also said  “t ra ns po rtat io n” .
Mr. E ly. Yes. I suppose to many na vig ati on , tran sp or ta tio n,  an d 

commerce a re all cog nates a nd  mean more  or  less th e s ame t hing . I  ha ve  
no objectio n to  ad di ng  them .

W ith  resp ect  t o scien tific  research,  let  m e say we are  all in fa vo r of  
it, bu t scientific  research  can mea n a lot  o f thi ngs. The Glom ar Cha l
lenger  has  demo ns tra ted  a ca pa bi lit y of  dr il ling  in wa ter  15,0 00 feet  
deep  and  pe ne trat in g the  seabed fo r seve ral thou sand  feet. I t br ou gh t 
up a core  sa tu ra ted wi th hydrocarb ons fro m the Sigsbee Kn oll s, 
ben eath over 10,000  .feet o f w ater  in the Gul f o f Mexico. I t  is pe rfe ct ly  
cap able o f pe ne trat in g a h orizon  t hat conta ins  oil and gas un de r pr es 
sure.  I t  is not  equip ped with blowout pre vente rs.  I f  t hi s sho uld  hap
pen,  you would have  an un de rw ater  ca tastr op he  beyond  man ’s 
man agemen t.

On one ha nd , th a t is s cientific researc h. On the  o ther  han d,  we have  
no wish  to  hav e a foreign  vessel of  th at  so rt anc hored  in the Sa nt a 
Bar ba ra  c han nel , dr il ling  into  t he  seabed fo r any purposes , includ ing 
research .

Our  only ri ght to  stop th at in th e Sa nt a Bar ba ra  cha nne l seaw ard  
of  the 3-mile line  is ou r righ t to con trol  explo ita tio n an d explorati on  
on the  Co nt inen tal  Sh el f un de r the  Convent ion  on the Co nt inen tal  
Shelf . We  hav e to  re ta in  th at , and if  we do, I  can’t blame  an othe r 
na tio n fo r sayin g, “D on’t anch or  yo ur  vessel in ou r wa ter s and st ar t 
dr ill ing.  Cl aiming it  is scientifi c res earch .”

I th ink most peo ple  th in k of  scienti fic research in the sense of  h ar m 
less sam ple  colle ctin g. It  can mean more  th an  th at . You mu st respec t 
the  na tio n’s r ig ht to  preven t the explo ita tio n of its  seabed.

W ith  respect t o the  sug ges tion o f sub st itu tin g “goals ” fo r “ righ ts ” in  
the  rec ognit ion  clau se, pe rhaps we sh ould sa y “o bjectiv es” or some s im i
la r language . For example, I  wou ld like to  th in k th at  ass ura nce of  
in tegr ity  of  inv est me nt is an ex ist ing righ t, bu t I  might  be ha rd  pu t 
to  prove it.

Ce rta in ly  su bs tant ia l s ha rin g o f revenues  is no existi ng  int er na tio na l 
rig ht . I f  C ong ress decides t o dona te the  r even ues  f rom  our  con tin en tal  
margin to  an in ternati on al  regime,  th at  is Congress ’ business , bu t 
nobody h as  th e ri gh t now to do th at ag ains t th e wil l of  Co ngre ss.

I th in k there is som eth ing  to  his  point . Pe rh ap s “ob jec tive s” is a 
be tte r word.

The key to  all th is,  t o my mind , is wh at I  h ave  ca lled  t he  p ivot,  t he  
subs titut ion of  the concept of  e xisti ng  compl ete coas tal stat e man ag e
ment, juris dict ion,  and con tro l ove r th e 'whole co nti nenta l m argi n,  f or  
the  ea rli er  concept of the  Tr ea ty , which was ren uncia tio n of  those 
ex ist ing  righ ts  and taking  back  delega ted  pow ers in su bs tit ut ion fo r 
wh at the In te rn at io na l Co ur t of  J us tic e has cal led  in he re nt  sovere ign  
rights .

Mr . F ountain . Se creta ry  Rusk,  would  you  an d th e othe rs ca re to  
com men t ?

Mr. Rusk. One or  two quick comments. I  have al read y com mented 
on the  whereas clau se on th e D ra ft  Sea bed  Tr ea ty . Second , on the  
mat te r of  the te rr itor ia l sea, I  wou ld hope, because  of  the eno rmous
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implicat ion s, des pite wh at  I  sa id ea rli er  abou t the not ion  of  a te rr i
to ria l sea, the notion of  so vere ign  ju ris dict ion fo r most purposes, th at  
it  w ould be im po rtan t now to  ma ke th a t as specific  as  poss ible.

I f  tho se who w ant t o pull away fro m the 12-mile te rr itor ia l sea ha ve 
in  mind re trea ting  to the 3-mile sea, th at  is just no t go ing  to work. 
Th e world  has  passed us by.

In  1958 and  1960, we said , “ I f  you d on ’t tak e o ur  comprom ise, 6-mile 
te rr itor ia l sea plu s a 6-mile c ontiguous zone, we wil l go back to the 3- 
mile  zone.” We  missed  by one vote t o ge t the  “6 and 6” so luti on.  G oing 
bac k to  the 6-mile te rr itor ia l sea did n’t make any difference.  We are 
now outnumb ere d 89 to 29 on th at  m att er .

I  wou ld ha te to see us go bey ond the  12-mile sea worldwid e, bu t 
I th in k it  w ould be an exercise in fu ti li ty  to  t ry  t o go back  to a 3-mile 
sea. So I  wou ld be incl ined to leave the  12-mile te rr itor ia l sea.

I have no objection to  th e ad di tio n of  the word “n av igat ion”. As fa r 
as “r ig ht s” , th at  goes alo ng  with  dut ies , and righ ts  and dut ies  need 
to be establ ished by well  understood inter na tio na l law s on these 
ma tte rs.

Pe rh ap s “goal s” is too form les s; maybe “int erna tio na l com munity  
in ter es ts” is a be tte r phras e, a rec ognit ion  th at  we all  have  int ere sts  
in thes e problems righ t arou nd  the world , bu t some thing  less than  
rig hts, because it  is  r ight s th a t we are  tr yi ng  to  create by the new Law 
of  the  Sea Tr ea ty  or tre ati es . In  a technica l sense, the  word “r ig ht s” 
may no t be the a pp ro pr ia te  wo rd.

Mr.  Dubs. I th in k th at in the 12-mile t er ri to ri al  sea sta tem ent th ere  
is an  es sen tial  ele men t m issing,  wh ich I  believe to be a  basic p art  of o ur 
policy. T hi s el ement is th at  the 12-mile te rr itor ia l sea is a lways  coup led 
wi th res olu tion of  th e pro ble m of  unimped ed tr an si t th roug h the  
str ait s.

Now th at  Mr. Do wn ing  ha s raised  th at question, I see th at lin k is 
missin g here,  a nd  th e c ou pli ng  should be p ut back in.

Mr.  F raser. I f  the  gentl em an will yie ld,  I th ink we are  aware  of 
th at  problem. I n  the Senat e d ra ft  I  th in k it  is made  clear. We did  hav e 
an a me ndment prep ared  t hat  w ould e stablish th a t po in t c learly .

Mr. Rusk. You can  couple it, bu t the 3-mile  lim it does not  have 
eno ugh  sta nd ing to make it  have any valu e as a ba rgaining  point  
any more.

Mr. F raser. We were  t al ki ng  a bout the  phras e “unim ped ed tran si t 
th roug h the in tern at iona l st ra it s” ; we would make it  rea d “f or  free  
tr an si t th roug h and over  int er na tio na l st ra it s” .

Mr.  E ly. The lan guage now in the  resolu tion  pro poses pro tec tion 
of  th e freedo m of the seas bey ond  th e te rr itor ia l sea, inclu din g t ra nsi t 
th ro ug h in ternat iona l st ra its . The tro ub le  aris es where  the 12-mile 
te rr itori al  sea a nd  st ra it s o ver lap .

You are  de feat ing yo ur  purpo se if  you merely say  you will pro tec t 
unimpede d tr an si t th ro ug h the  seas beyond  the te rr itor ia l sea. We 
hav e s aid  th at  ou r a greeme nt  to a 12-mile te rr itor ia l sea is co nditioned  
upon agreem ent  upon fre e tr an si t t hr ou gh  th e st ra its which would be
come te rr itor ia l seas if  t he  wi dth of  t he  te rr itor ia l sea is expanded to 
12 miles.

On  t ha t point, I  fo r one would su pp or t the posit ion  of  M r. Steven
son th a t free tran si t th roug h str ai ts,  which means submerged  tran si t 
by sub marines and fre e overf ligh t, if  th a t is a key  to Am erican  na-
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tional security interests, is not negotiable, no commercial interests  
should be heeded i f it suggests a compromise of an essential nationa l 
security interest.

If  our Government says it must have free transi t of stra its and 
without  it there will be no treaty, I say, so be it. We can live with 
the Conventions of 1958, inconvenient or incomplete as they may be 
in some respects. I would rather live with them than  to sacrifice any 
interest that  our Government says is essential for national  security. 
I would not trade off any security interest for commercial advantage 
as a compromise on the American position on straits.

Having said tha t, let me add tha t the problem facing transp orta
tion of petroleum, the poin t Mr. Foun tain raised, is in some respects 
a broader problem than the problem of straits. These great tankers,  
250,000 tons in existence, 500,000 tons  on the drawingboard, cannot 
be tu rned  quickly or stopped quickly. Things  have to get out of the 
way; even in areas as wide as the Engl ish Channel the hand ling of 
traffic is a complicated problem.

You simply cannot permit the consumers of the world to be de
prived of  petroleum by imposition by a  coastal state of some require
ments t ha t prevent the unimpeded transportation of energy. By this 
I mean specifically a coastal state that might  enact a law tha t says 
within x miles of our shores—50, 100, 200, whatever—no tanker shall 
pass with tonnage in excess of 200,000 tons, o r tankers which are not 
doublehulled, for  example.

It  is essential that the standards be internationa lly agreed stand
ards to carry out  the objective of unimpeded internationa l trans por ta
tion. Stra its are a particularly focused and concentrated arena for tha t 
problem, for example, take the Straits of Gib raltar; we don’t  want 
Spain saying, “No tanker shall t ran sit  Gib raltar with a tonnage in ex
cess of 200,000 tons which is not double-hulled.”

The international community has a historic easement of passage 
through the Straits  of Gibraltar and similar  bottlenecks. But we can 
not deny S pain ’s rig ht to protec t itse lf aga inst some badly constructed 
ship ending up in trouble in the St rai ts of G ibraltar.  But  tha t problem 
is not restricted  to straits . We need internationally agreed standards 
tha t will apply  no t only in str aits  but  in the h igh seas generally, and, 
indeed, to transi t through the terr itoria l seas between points in other  
states.

Thus even the complete success of the  U.S. position on free transit 
of stra its would not be a total solution of the problem of unimpeded 
transportation . I like the gentleman’s suggestion tha t streng thens 
the reference to transporta tion.

Mr. F ountain. Mr. Wakefield, do you have a comment?
Mr. Wakefield. I  want to say something tha t is, I am sure, very 

high in the minds of the members of the subcommittee already.
I have no quibble with the suggested changes you read  off, none at 

all, nor do I have any quibble with writing section 4 on nat ura l re
sources a little tigh ter than it is now written. It  could be read two 
different ways at the present time.

But I do want to make the poin t t ha t it is much more impor tant  
in my view a t th is junctu re to get out an imperfect resolution  than  to 
get out no resolution.



70

As a matter of fact, perfection in dra ftin g is something we seldom 
achieve, complete perfection, whether it is a resolution or a bill. We 
intend to say one thing , and 10 years later  the court says it  says some
thing else.

So I  don’t want discussion over how a cer tain paragraph should be 
formulated—as I said, I don’t completely agree with 4 as draf ted— 
I like “coastal state management” bet ter than  “coastal zone manage
ment”, but to me that  is not the point.

The point is tha t as a mat ter of political reality we need the Con
gress to show th at it is back of our team a t the Law of the Sea Con
ference a t the United Nations.

Mr. F ountain. I th ink the main thing Mr. Downing was emphasiz
ing, was tha t if we try  to  be too specific we may give the implication 
tha t we are tying our hands with specifics, whereas i f we adopt  the 
goals and show the suppor t of Congress, that tha t is the basic idea.

N£r. Wakefield. I don’t quibble with that  at all.
Mr. F raser. Mr. Findley.
Mr. F indley. At least one of the  witnesses mentioned the zerflight 

possibility. Would any of you see any objection to adding to page 2, 
line 6, after “protection of freedom of the seas”, the words “and 
overflight” ?

Mr. Ely. Tha t is one of the freedoms of the seas now. You might 
very well add “free overflight”. Look what happened last week when 
Libya attacked a U.S. mili tary  plane 80 miles out over the high seas.

Mr. Rusk. Mr. Findley, perhaps if you get tha t in, you might 
want to get it in in the next line where it  says “for navigation, 
communication,” add “overflights”, whatever you want to say there.

Mr. F indley. I  may have missed it, but I don’t recall hearing the In 
ternat ional Court of Justice mentioned. Some effort was made several 
years ago to get a review of treati es in order to bring  disputes under 
these treaties  within the jurisdiction of the International Court of 
Justice.

Here is a Treaty in prospect. Would any of you have observations 
to make about the wisdom of the treaty providing for reference of 
disputes to the IC J ?

Mr. Rusk. Mr. Findley, despite the Connally reservation to the 
statu te of the Inte rnat iona l Court, we have now entered into more 
than  40 treat ies and agreements in which we accepted the jurisdiction 
of the Internatio nal Cour t for disputes which arise under each p ar
ticular trea ty agreement.

I would think you migh t want to take it in two stages. I have 
not consulted with the executive branch on this and I don’t know what 
they have in mind.

A first stage would be quicker, more flexible, with the reference 
to the International Court at the end of the day. Negotiation still 
remains the queen of peaceful settlement.

So if negotiation, conciliation, arbit ration, something like that,  
does not settle a dispute, then there might  be eventually a compulsory 
reference to the International  Court.

Mr. F indley. Any other comments?
Mr. Dubs. I would support Mr. Rusk in that  matter. I think there 

are dispute settlement requirements in the trea ty itself because of
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the technical problems that have to be faced. So the Inte rnat iona l 
Court should be a court of final appeal.

Mr. Ely. Mr. Findley , I think Secretary Rusk is correct. There 
is an added factor, very quick interlocutory relief is essential with 
respect to ships. If  a coastal state or any other state  seizes a vessel, 
there must be some way to get immediate release on posting a bond. 
So also with interference with seabed operations that are very ex
pensive and costly.

You might have a catastrophe of some kind in addit ion to a lot 
of money involved if these were not opportuni ty on the one hand 
for immediate injunctive effect to be given to some government to 
stop dangerous pollution, or on the other hand immediate release 
by posting bond to free a vessel.

For  this reason, while I suppo rt the  Court of Inte rnat iona l Justice  
having final jurisdict ion, I think Secretary Rusk is correct that you 
have to have in this treaty, some place, a provision for interlocutory 
action, perhaps by a commission or tribunal of some kind, that could 
be instantly  available.

Mr. F raser. Mr. Winn.
Mr. W in n. Thank you, Mr. Chairman.
I have just  one short question: I wonder, Mr. Dubs, i f you could 

give the  subcommittee an idea of how soon the  U.S. industry will be 
ready to operate in deep sea mining.

Mr. Dubs. I perhaps can add a little more to  what  I said before. 
It  is difficult to speak for the indust ry as a whole and I could hardly 
pretend  to do so.

But it is quite clear tha t the development plans of various  seg
ments of the U.S. indus try are well advanced and tha t a great deal 
of money is being spent. If  I had to estimate a number it probably 
is on the order  of $90 million in research and development funds now, 
and the curve is rising. Success is being achieved in this work.

So it is well possible tha t there could be one ship on the ocean 
mining before 1976.

Whether a processing plant would be available a t tha t time or not, 
we can only conjecture—one could be built in th at time if the  processes 
are available—so within tha t time frame it could be a reality.

I thin k whether it is 1976 then, or 1977 or 1978 or 1980 is  going to 
depend on resolving some of the high risk factors  involved in ocean 
mining.

Mr. Win n. Would you care to name some of the companies involved 
in this research ? .

Mr. Dubs. I certainly could. The Summa Corporation, of Howard 
Hughes has an ocean mining division. They have bui lt two large 
ships which I unders tand—I have no private  infomation—are being 
deployed at sea this year for a very large experiment.

My own company, Kennecott, has a very excellent research and 
development program which is well advanced in both metal lurgy and 
mining  exploration.

Deep Sea Ventures has car ried th eir research and development work 
to a far extent and have stated on many occasions that  they are on 
the verge of economic exploitation of the  seas.

There are other companies in the United States  that  have shown 
an increasing interest  in this field, par ticu lar in the last  year.
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Across the border in Canada, Internat iona l Nickel is devoting a 
grea t deal of work and study to this. Several Canadian companies 
as well as U.S.  companies have partic ipated in the test of a Japanese 
mining system, a continuous line bucket system.

Going outside of the United States, there is clearly substantial 
activity in Jap an  and Europe,  notably in Western Germany.

Mr. W inn. Thank you, Mr. Chairman.
Mr. F raser. The subcommittee has received written statements in 

suppo rt of House Resolution 216 from the  Center of Concern, Council 
of Washington Representatives on the United Nations, and the U.S. 
Committee fo r the Oceans. Without objection, they  will be printed in 
the appendix of the published record.

I want to thank the witnesses for being so informative this after
noon. We have all gotten a great deal of help from your testimony.

Mr. E ly. Thank you, Mr. Chairman.
Mr. Rusk. Thank you, Mr. Chairman.
Mr. Fraser. This will conclude the hearings on House Resolu

tion 216. The subcommittee will reconvene in open session af ter  a few 
minutes recess in order to mark up House Resolution 216.

[Whereupon, at 4:12 p.m. the subcommittee adjourned.]



A P P E N D I X

MEASURES OF THE RELATIVE IMPORTANCE OF 
FISHERIES IN SELECTED COUNTRIES, 1970

[Dollar amounts in mill ions ]

Total fish 
production Employment Exports

Country

Landings
(m illion s

of
pounds)  Value

Fishing 
value as a 

percent
GNP ofG NP

Fishing 
as a 

percent
Fishing of total Fish Tota l

Fish
percent

Canada...................................
Germany................................
Ice land...................................
Japan......................................
Mexico....................................
Norwa y..................................
Peru........................................
Poland....................................
Spa in......................................
Uni ted States........................
U.S.S.R...................................

3,037 $186 $84,470
1,357 106 187,996
1,618 123 481

20, 522 2, 548 192, 280
779 75 33,523

6,5 70  197 11,305
27,806 187 5,125

1,035 79 ..................
3,2 99  387 32,396
4,907 613 974,100

15,977 1,217 ..................

0.02 * 65,223 0.86
.05 6,940 .01

25.6 ’  6,150 9.02
1.3 563, 000 1.12
. 0 2 .................................. ..

1.74
3.6 4

2 55, 200 3.7 6

1.19 69, 059 1.29
.06 132, 448 .17

$27 9.0* $15,558 1.8
57.4 34, 304 -  .16

114.6 146 78 .5
391 .0 19, 447 2. 0
3 63 .0 1,403 4.5
259 .0 2, 456 10.5

« 294 .0 1,042 28 .2

95.8 2, 395 4. 0
117.0 51,500 .2

* 1969 data.
> 1966 data.
2 Shrimp only.
< Fish meal only.
Sources:  O.E.C.D. "Rev iew  of Fisheries  in O.E.C.D. Member Countries, 1970,”  Paris, 1971 NMFS, Fisheries; o f the  

U S 1971 "  I.M.F.,  "I nt er na tio na l Financial Sta tist ics,”  November 1972. Inte rnation al Labor Office, Yearbook of Labo 

Statistics, 1969," Geneva. O.E.C.D., "F ishe ry  Policies and Economies, 1957-1966, Pans, 19/u.
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CONVENTION ON INTERNATIONAL TRADE IN ENDAN
GERED SPECIES OF WILD FAUNA AND FLORA

The Co nt ract ing Sta tes ,
R ecognizing th at  wild  fau na  an d flora in th ei r many beau tiful  and  

varied forms  are  an irrep lac eable  part  of  the na tu ra l systems  of the 
ea rth which mus t be pro tec ted  fo r th is  and the generat ion s to come;

( 'onscious of  the  ever-gro wing  value of  wild fau na  and flora  from 
aes the tic,  scientific, cu ltu ra l, rec rea tio na l and economic points  of view ;

R ecognizing th at  peoples  an d State s are  and should be the  best 
prote cto rs o f th ei r own wi ld faun a and f lo ra ;

Recognizing, in  addit ion , th at  i nt erna tio na l coo peratio n is es sent ial 
fo r the pro tec tion of ce rta in  species of  wild faun a and flora  again st 
over- explo ita tion th ro ug h inter na tio na l t ra de ;

Convinced of  the urg enc y of  ta ki ng  ap pr op riate measures to th is 
end;

H ave agreed as f ol lows :
A rticle I

D E FIN IT IO N S

Fo r the purpo se of  the prese nt Con ven tion , un less  the  co ntext othe r
wise req uires :

(</) “Species*' means any  spec ies, subspecies,  or geogra ph ica lly  sep a
rat e po pu lat ion  t her eo f;

(&) “S pec imen” m ea ns :
(i) any  anim al or  plant , w he the r al ive or  dea d;
(ii)  in the  case of  an an im al : fo r species inc lud ed in App en 

dices  I  and  I I,  any rea di ly recogn izab le p art  or der ivati ve  th er eo f; 
an d fo r species inc lud ed in Ap pend ix I I I , any  rea di ly recogniza
ble p ar t o r de riv ati ve  thereo f specified in A pp endix I I I  in  re lat ion  
to the  sp eci es; and

(*»)  in t he  case  o f a p la n t: for  species inc lud ed in Ap pend ix I,  
any rea di ly recogn izable  part  o r de riv ati ve  th er eo f; an d fo r spe 
cies inc lud ed in Ap pendices I I  and I I I ,  any  rea dil y reco gnizable  
par t or  deriv ati ve  thereo f specif ied in Ap pendices I I  and I I I  in 
re la tio n to  the  speci es;

(c)  “Trade** means ex po rt,  re-e xport , im po rt and  int rodu cti on  fr om  
the se a;

(</) “Re-export* means expo rt of  any  specimen  th at has previo usly 
been im po rte d;

(c) “I nt rodu ct ion fro m the sea” m eans tran sp or ta tio n into a St ate 
of  spec imens of  any spec ies which  were  tak en  In the  ma rin e en vir on 
ment n ot  under the j ur isdict ion o f an y S ta te ;

( /)  “Scien tific  A ut ho ri ty ’* means a na tio na l scientif ic au thor itv  
designated  in acco rdan ce w ith  Arti cle I X ;

(7 4 )
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(</) “Management Author ity” means a national management au
thori ty designated in accordance with Article  IX ;

(A) “P ar ty” means a State  for which the present Convention has 
entered into force.

Article II

FUNDA MENTA L PRINCIPLE S

1. Appendix I shall include all species threatened with extinct ion 
which are or may be affected by trade. Trade  in specimens of these 
species must be subject to part icularly  stric t regulation in order not 
to endanger fur the r th eir survival and must only be authorized in ex
ceptional circumstances.

2. Appendix I I  shall include:
(a) all species which although not necessarily now threatened 

with extinction may become so unless trade in specimens of such 
species is subject to st rict regulation  in  o rder to avoid utilization  
incompatible with th eir su rvival ; and

(5) other species which must be subject to regulat ion in order 
tha t trade  in specimens of certain species referred to in sub-para 
graph (a) of this para graph may be brought under effective 
control.

3. Appendix II I  shall include all species which any P artv identifies 
as being subject to regulation within its jurisdiction for the purpose 
of preventing or restric ting exploitation, and as needing the coopera
tion of other pa rties in the control of trade.

4. The Parti es shall not allow trade in specimens of species included 
in Appendices I, II  and II I  except in accordance with the provisions 
of the present Convention. *

Article II I

REGULATION OF TRADE IN  SPECIMENS OF SPECIES INCLUDED IN  APP END IX I

1. All trade in specimens of species included in Appendix I shall 
be in accordance with the provisions of this Article.

2. The export of any specimen of a species included in Appendix  I 
shall require the prior  grant and presentation of an export permit.  
An export permit shall only be gran ted when the following conditions 
have been m et :

(a) a Scientific Authority  of the State of export has advised 
that such export will not be detrimental to the survival of tha t 
species;

(5) a Management Authority  of the State of export is satisfied 
that  the specimen was not obtained in contravention of the laws 
of that  Sta te for the protect ion of fauna and  flora ;

(c) a Management Authority  of the State of export is satisfied 
tha t any living  specimen will be so prepared and shipped  as to 
minimize the risk of injury, damage to health o r cruel trea tment; 
and

(</) a Management Auth ority  of the State of export is satisfied 
that  an import permit has been granted for the specimen.

3. The import of any specimen of a species included in Appendix I 
shall require the prior  gran t and presenta tion of an import permit
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and either an export permit  o r a re-export certificate. An import per- / 
mit shall only be granted when the following conditions have been me t:

(а)  a Scientific Autho rity of the State  of import has advised 
tha t the import will be for purposes which are not detrimental to 
the survival of  the species involved ;

(б) a Scientific A utho rity of the State  of import is satisfied 
tha t the proposed recipien t of a living specimen is suitably 
equipped to house and care for i t : and

(c) a Management Auth ority  of the State  of import is sati s
fied t ha t the specimen is not to be used for primarily commercial purposes.

4. The re-export of any specimen of a species included in Appendix 
I shall require the prio r g rant and presentation of a re-export certifi
cate. A re-export certificate shall only be granted when the following 
conditions have been met:

(a) a Management Authori ty of the  State of re-export is sat is
fied t ha t the  specimen was imported into that State in accordance 
with the provisions of the present Convention ;
(b ) a Management Authori ty of the  State of re-export is satis

fied that  any living specimen will be so prepared and shipped as 
to minimize the risk of injury, damage to health or cruel tre atment ; and

(<?) a Managment Authori ty of the State of re-export is satis
fied tha t an import permit has been granted for any living specimen.

5. The introduction from the sea of any specimen of a species in
cluded in Appendix I shall require the  prior gra nt of a certificate from 
a Management Authority of the State  of introduction.  A certificate 
shall only be granted when the following conditions have been met:

(a) a Scientific A uthority of the State  of introduction advises 
tha t the introduction  will not be detrimental to the survival of the species involved;
(b ) a Management Authority  of the State  of introduction is 

satisfied tha t the proposed recipient of a living specimen is sui t
ably equipped to house and care for i t ; and

(c) a Management Au thor ity of  the State  of introduction is sat
isfied tha t the specimen is not to be used for prim arily  commercial 
purposes.

A rticle IV
REGULA TI ON OF  TRA DE IX  SPEC IM EN S OF  SP EC IE S IN CL UDED  IN  A PPE ND IX  I I

1. All trade in specimens of species included in Appendix  I I shall be 
in accordance with the provisions of this Article.

2. The export of any specimen of a species included in Appendix I I 
shall require the prior  grant and presentation  of an export permit. 
An export permit shall only be granted when the following conditions 
have been m et:

(a) a Scientific Authori ty of the State  of export has advised 
tha t such export will not be detrimental to the survival of tha t 
species :
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(6) a Management Authority  of the S tate of export is satisfied 
tha t the specimen was not obtained in cont ravention  o f the laws 
of tha t State for the protection of fauna and flora; and

(c) a Management Auth ority  of the State of export is sati s
fied tha t any living specimen will be so prepared and shipped as 
to minimize the risk of injury, damage to health  or cruel tre at 
ment. ' -

3. A Scientific Authori ty in each Pa rty  shall monitor both the export  
permits gran ted by that  State  for specimens of species included in 
Appendix I I  and the actual exports of such specimens. Whenever a 
Scientific Authori ty determines tha t the export of specimens of any 
such species should be limited in order to maintain that species throug h
out its range at a level consistent with its role in the ecosystems in 
which it occurs and well above the level at which tha t species might be
come eligible for inclusion in Appendix I,  the Scientific Auth ority  shall 
advise the appropr iate  Management Authority  of suitable measures 
to be taken to limit  the  grant  of export permit's for specimens of tha t 
species.

4. The import of any specimen of a species included in Appendix I I 
shall require the  prio r presenta tion of either an export permit or a 
re-export certificate.

5. The re-export of  any specimen of a species included in Appendix 
II  shall require the prior  gra nt and presentation of a re-export certi fi
cate. A re-export certificate shall  only be granted when the following 
conditions have been met:

(a)  a Management Authority  of  the State of re-export is satis
fied tha t the specimen was imported into th at State  in accordance 
with the provisions of the present Convention; and
(b ) a Management A uthority of.the  S tate of re-export is sat is

fied that any living specimen will be so prepared and shipped as 
to minimize the risk of injury, damage to health or cruel 
treatment.

6. The introduction from the sea of any specimen of a species in 
cluded in Appendix II  shall require the prio r grant of a certificate 
from a Management Authority  of the State  of introduction. A cert ifi
cate shall only be granted when the following conditions have been 
met:

(a)  a Scientific Au thor ity of the State  of introduction advises 
that  the introduction will not be detrimental to the survival o f the 
species involved; and
(b) a Management Authority of the Sta te of introduction is sat

isfied tha t any living specimen will be so handled as to minimize 
the risk of injury, damage to health or cruel treatment .

7. Certificates referred  to in para graph 6 of this Article  may be 
granted on the advice of  a Scientific A uthori ty, in consultation with 
other national scientific authorities or, when appropriate, interna tional 
scientific author ities, in respect of  periods not exceeding one year for 
total numbers of specimens to be introduced in such periods. "

95 -02 3 0  - 73 - 6
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A rt ic le  V

REGULATION OF TRADE IN  SPECIMENS OF SPECIES INCLUDED IN  
APPENDIX II I .

1. All t rade  in specimens of species included in Appendix II I  shall 
be in accordance with the provisions of this Article.

2. The export of any specimen of a species included in Appendix 
II I  from any State which has included that species in Appendix II I 
shall require the prio r grant and presentation of an export permit. An 
expor t permit shall only be granted when the following conditions 
have been met:

(а ) a Management Auth ority  of the State of export is satisfied 
tha t the specimen was not obtained in contravent ion of the laws of 
that  State  for  the protection of fauna  and flora; and

(б) a Management Au thority of the State of export is satisfied 
tha t any living  specimen will be so prepared  and shipped as to 
minimize the risk of in jury , damage to  health or cruel treatment.

3. The import of any specimen of a species included in Appendix I I I 
shall require, except in circumstances to which para graph 4 of  this 
Article applies, the prior  presentation of a certificate of origin and, 
where the import is from a State  which has included tha t species in 
Appendix II I,  an export permit,

4. In the case of re-expott,  a certificate gran ted by the Management 
Authority  of the State of re-export tha t the specimen was processed 
in tha t State or is being re-exported shall be accepted by the State of 
import as evidence that the provisions of the present Convention have 
been complied with in respect of the specimen concerned.

Article VI
PERMITS AND  CERTIFICATES

1. Permits and certificates granted under the provisions of Articles 
II I,  IV, and V shall be in accordance with the provisions of this 
Article.

2. An export permi t shall contain the informat ion specified in the 
model set forth in Appendix IV, and may only be used for export 
within a period of  six months from the date on which it was granted.

3. Each permit or certificate shall contain the title  of the present 
Convention, the name and any iden tifying stamp of the Management 
Authority  g ran ting  it and a control number assigned by the Manage
ment Author ity.

4. Any copies of a permit  or certificate issued by a Management 
Authority  shall be clearly marked as copies only and no such copy may 
be used in place of the original, except to the extent endorsed thereon.

5. A separa te permit or certificate shall be required for  each consign
ment of specimens.
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6. A Management Authority  of the Sta te of import of any specimen 
shall cancel and retain the export permit or re-export certificate and 
any corresponding import permi t presented in respect of the import 
of tha t specimen.

7. Where appropriate and feasible a Management Authority  may 
affix a mark upon any specimen to  assist in identify ing the specimen. 
For these purposes “mark” means any indelible imprint , lead seal or

- other suitable means of identify ing a specimen, designed in such a way
as to render its imitation by unauthorized persons as difficult as 
possible.

Article VII

EXEMPTIONS AND OTHER SPECIAL PROVISIONS RELATING TO TRADE

1. The provisions of Articles II I,  IV and V shall not apply  to the 
tran sit or trans-shipment of specimens through or in the terri tory of 
a Par ty while the specimens remain in Customs control.

2. Where a Management Authority  of the State  of expor t or re
export is satisfied tha t a specimen was acquired before the provisions 
of the  present Convention applied to tha t specimen, the provisions of 
Articles II I,  IV  and V shall not apply to tha t specimen where the 
Management Authority issues a certificate to tha t effect.

3. The provisions of  Articles II I,  IV  and V shall not ap ply to speci
mens that are personal or household effects. This exemption shall not 
apply w here :

(<z) in the case of specimens o f a species included in Appendix I, 
they were acquired by the owner outside his S tate of usual residence, 
and are being imported into tha t St ate; or

(Z>) in the  case of specimens of species included in Appendix I I :
(z) they were acquired by the owner outside his State  of usual 

residence and in a State where removal from the wild occurred;
(w) they are being imported into the owner’s State  of usual 

residence; and
(m ) the State where removal from the wild occurred requires 

, the prio r gra nt of export permits before any export of such
specimens;

unless a Management Authority  is satisfied tha t the specimens were 
acquired before the provisions of the present Convention applied to 

• such specimens.
4. Specimens of  an animal species included in Appendix I bred in 

captivity  for commercial purposes, or of a plan t species included in 
Appendix I artifically propagated for commercial purposes, sha ll be 
deemed to be specimens of species included in Appendix II.

5. Where a Management Authority  of the State of export  is sa tis
fied tha t any specimen of an animal species was bred in captivity or 
any specimen of a plant  species was artificially  propagated, or is a 
part of such an animal or plant or was derived therefrom,  a certificate 
by that  Management Authority  to tha t effect shall be accepted in lieu 
of any of the permits  or certificates required under the provisions of 
Articles II I,  IV or V.

6. The provisions of Articles II I,  TV and V shall not apply  to the 
noncommercial loan, donation  or exchange between scientists or scien
tific insti tutions regis tered by a Management Authority of their State,
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of herbarium specimens, other preserved, dried or embedded museum 
specimens, and live plant material which carry a label issued or ap
proved by a Management Authority.

7. A Management Authori ty of any State  may waive the require
ments of Articles II I,  IV  and V and allow the movement without 
permits or certificates of specimens which form par t of a t ravelling 
zoo, circus, menagerie, plan t exhibition or o ther trave lling  exhibition 
provided th a t:

(а) the exporter or importer  registers full details of such speci
mens with that  Management Au tho rity ;

(б) the specimens are in either of the categories specified in 
paragraphs 2 or 5 of this  Ar ticle; and

(c) the Management Authority is satisfied tha t any living 
specimen will be so t ransp orted  and cared for as to minimize the 
risk of injury , damage to health or cruel treatment.

A rtic le V II I

MEA SU RE S TO BE  T A K EN  BY  T H E  PA RT IE S

1. The Part ies shall take appropria te measures to enforce the pro
visions of the present Convention and to prohib it trade in specimens 
in violation thereof. These shall include measures:

(а) to penalize trade in, or possession of, such specimens, or 
bo th; and

(б) to provide for the confiscation or return  to the State of 
export of such specimens.

2. In addition to the measures taken under para graph 1 of this 
Article, a Party  may, when it deems it necessary, provide for any 
method of internal  reimbursement for expenses incurred  as a result 
of the confiscation of a specimen traded in violation of the measures 
taken in the application  of the provisions of the present Convention.

3. As far  as possible, the  Part ies shall ensure th at specimens shall 
pass through any formalities required for trade with a minimum of 
delay. To facilita te such passage, a Party  may designate ports of exit 
and ports of entry at which specimens must be presented for  clearance. 
The Part ies shall ensure fur the r th at all liv ing specimens, during  any 
period of transi t, holding or shipment, are properly  cared for so as to 
minimize the risk of injury, damage to health or cruel treatment.

4. Where a living specimen is confiscated as a result of measures 
referred to in paragraph 1 of this A rtic le:

(а) the specimen shall be entrusted  to a Management Authority 
of the State  of confiscation;

(б) the Management Authority  shall, afte r consultation with 
the State of export, retu rn the specimen to that  State at the ex
pense of tha t State, or to a rescue centre or such other place as 
the Management Authori ty deems appropriate  and consistent 
with the purposes of the present Convention; and

(c) the Management Authority  may obtain the advice of a 
Scientific A uthor ity, or may, whenever i t considers it desirable, 
consult the Secre tariat  in order to facilitate the decision under 
subparagraph (b) of this  paragraph, including the choice of a 
rescue centre or other place.
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5. A rescue centre as referred to in para graph 4 of this  Article 
means an institu tion designated by a Management Author ity to look 
afte r the welfare of living specimens, particu larly  those tha t have been
confiscated. .

6. Each Pa rty  shall mainta in records of trade in specimens of 
species included in Appendices I , I I  and I I I  which shal l cover :

(а) the names and addresses of exporters and impo rters : and 
(&) the  number and type of perm its and certificates gra nted ; the

States  with which such tr ade occurred;  the  numbers or quanti ties 
and types of specimens, names of species as included in Appen
dices I, I I  and II I  and, where applicable, the size and sex of the 
specimens in question. .

7. Each Pa rty  shall prepare periodic reports on its implementation 
of the present Convention and shall transmit to the S ecr eta ria t:

(<z) an annual report conta ining a summary of  the information 
specified in sub-paragraph (b) of paragraph 6 of this Artic le; and

(б) a biennial report on legislative, regulatory and administr a
tive measures taken to enforce the provisions of the present 
.Convention.

8. The information referred to in parag raph  7 of this Article shall 
be available to the public where this is not inconsistent with the law 
of the Pa rty  concerned.

Article IX

M A N A G EM EN T AN D S C IE N T IF IC  A U TH O RIT IE S

1. Each Pa rty  shall designate for the purposes of the present 
Convention:

(a) one or more Management Authorities competent to gran t 
permits or certificates on behalf of t ha t Pa rty ; and

(&) one or more Scientific Authorities.
2. A State  depositing an instrument of ra tification, acceptance, ap

proval or accession shall at tha t time inform the Depositary Govern
ment of the name and address of the Management A uthor ity author
ized to communicate with other Part ies and with the  Secretariat.

3. Any changes in the designations or authorizations  under the p ro
visions of this Article shall be communicated by the Party  concerned 
to the Secretariat for  transmission to all other Parties .

4. Any Management Authority  referred to in paragraph 2 of this 
Article shall if so requested by the Secretariat or the Management 
Authority  of another  Par ty,  communicate to it impression of stamps, 
seals or other devices used to authenticate permits or certificates.

Article X

TRADE W IT H  ST AT ES  NO T PA RT Y TO T H E  CONVEN TIO N

Where export or re-expor t is to. or import is from, a State  not a 
party to the present Convention, comparable documentation issued by 
the competent authori ties in tha t State  which substant ially conforms 
with the requirements o f the present Convention for  permits and cer
tificates may be accepted in lieu thereof by any Party .
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Article XI

CONFE REN CE OF  T H E  PA RT IE S

1. The Secreta riat shall call a meeting of the Conference of the 
Parties  not later  than two years afte r the entry  into force of the pres
ent. Convention.

2. Thereafter the Secretaria t shall convene regular  meetings at least 
once every two years, unless the Conference decides otherwise, and 
extrao rdinary meetings at  any time on the written  request of at least 
one-third of the Parties.

3. At meetings, whether regu lar or extraord inary , the Part ies shall 
review the implementation of the present Convention and ma y:

(a) make such provision as may be necessary to enable the Sec
retariat to carry out its d uties;
(b ) consider and adopt  amendments to Appendices I and I I in 

accordance with Article X V ;
(<?) review the progress made towards the restoration and con

servation of the species included in Appendices I, I I  and I I I ;
(<Z) receive and consider any reports  presented by the Secre

tar iat  or by any Par ty ; and
(<?) where appropriate , make recommendations for improving 

the effectiveness of the present Convention.
4. At each regula r meeting, the Part ies may determine the time and 

venue of the next regular meeting to be held in accordance with the 
provisions of paragraph 2 of this Article.

5. At any meeting, the Par ties  may determine and adopt rules of 
procedure for the meeting.

6. The United  Nations, its Specialized Agencies and the Intern a
tional Atomic Energy Agency, as well as any State not a Pa rty  to the 
present Convention, may be represented at  meetings of the Conference 
by observers, who shall have the right to partic ipate  but not to vote.

7. Any body or agency technically  qualified in protection, conserva
tion or management of wild fauna  and flora, in the following cate
gories, which has informed the Secretaria t of its desire to be repre
sented at meetings of the Conference by observers, shall be admit ted 
unless at least one-third of the Part ies present objec t:

(a) internationa l agencies or bodies, either governmental or 
non-governmental, and national governmental agencies and bod
ies; and

(5) nationa l non-governmental  agencies or bodies which have 
been approved for this purpose by the State  in which they are 
located. Once admitted, these observers shall have the righ t to 
participate but not to vote.

Article X II

TH E SECRETARIAT

1. Upon entry into force of the present Convention, a Secretaria t 
shall be provided by the Executive Director of the United Nations
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Environment Programme. To the extent and in the manner he con
siders appropria te, he may be assisted by suitable inter-governmenta l 
or non-governmental internationa l or national agencies and bodies 
technically qualified in protection, conservation and management of 
wild fauna and flora.

2. The functions  of the Secre tariat  shall be :
(«) to arrange for and service meetings of the  Parti es;
(6) to perform the functions entrusted to it under the prov i

sions of Articles XV and XV I of the present Convention;
(c) to undertake scientific and technical studies in accordance 

with programmes authorized by the  Conference of the Part ies as 
will contribute to the implementation of the present Convention, 
including studies concerning standards for appropriate pre par a
tion and shipment of living  specimens and the means of ident ify
ing specimens;

(</) to study the reports  of Parties and to request from Part ies 
such fur ther information with respect thereto as i t deems neces
sary to ensure implementation of the present Convention;

(c) to invite the a ttention of  the Part ies to any mat ter per tain 
ing to the aims of the present Convention;

(/ ) to publish periodically and dis tribute to the Par ties  current 
editions of Appendices I, II  and I I I  together  with any infor ma
tion which will facilitate identification o f specimens of species in
cluded in those Appendices.

(y) to p repare annual reports to the Pa rties on its work and on 
the implementation of the present Convention and such other  re
ports as meetings of the Parti es may reque st;

(A) to make recommendations for the implementation of the 
aims and provisions of the present Convention, including the ex
change of information of a scientific or technical na ture ;

(a) to perfo rm any other function as may be entrusted  to it by 
the Parties.

Article X II I

INTERNATIONAL MEASURES

1. When the Secretariat in  the l ight  of information received is sa t
isfied that any species included in Appendices I or I I  is being affected 
adversely by trad e in specimens of tha t species or  th at the provisions 
of the present Convention are not being effectively implemented, it 
shall .communicate such information to the authorized Management 
Authority  of the Pa rty  or Parti es concerned.

2. When any Pa rty  receives a communication as indicated in pa ra
graph 1 of th is Article,  i t shall , as soon as possible, inform the Secre
tar iat  of any relevant facts insofa r as its laws permit  and, where ap 
propriate, propose remedial action. Where the  P arty considers that an 
inquiry is desirable, such inquiry may be carr ied out by one o r more 
persons expressly authorized by the Par ty.

3. The inform ation provided by the Pa rty  or result ing from any 
inquiry as specified in paragraph 2 of this Ar ticle shall be reviewed by 
the next Conference of the Part ies which may make whatever recom
mendations it  deems appropriate.
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Article X IV

EFFECT ON DOMESTIC LEGISLATION AND INTER NATIONA L CONVENTIONS

1. The p rov isions of th e p resent  Convent ion  sha ll in no w ay affec t the 
ri ght of  Par ties  to  ad op t:

(a ) st rict er  dom estic measu res  rega rd ing the  con dit ion s for 
tra de , ta ki ng  possession or  tr an sp ort  of  spec imens of  specie s in 
cluded  in Appen dices I,  I I  an d I I I , or  the com plete proh ibi tio n 
th er eo f;  or

( )  domestic  mea sure s re st rict in g or  pr oh ib iti ng  t rade , taking  
possession , or  tran sp or t of  species not inc lud ed in Appen dic es I, 
I I  or  I I I .

2. Th e pro vis ion s of the pr esen t Convent ion  shall  in no way  affect  
th e pro vis ion s of  any dom estic me asu res  o r the ob lig ati ons o f Pa rt ie s 
de riv ing fro m any  tre aty,  con ven tion, or  in te rn at iona l agr eem ent  
re la tin g to  othe r aspects  of  tra de , taki ng  possession , or  tran sp or t of 
spec imens which  is in forc e or  sub seq uen tly  may en ter in to  forc e fo r 
any Part y  inclu ding  any measu re pe rta in in g to  the Cus toms, pub lic 
he alt h, ve terin ary or  p la nt  q ua rant ine fields.

3. Th e pro vis ion s of th e pr esen t Conve ntio n shall  in no way affec t 
th e pro vis ion s of, o r th e o bli ga tio ns  der iv ing f rom , any trea ty , conven
tio n or  inter na tio na l agree ment concluded  o r which  may  be  co ncluded 
between St ates  cr ea tin g a unio n or  regio nal t ra de  ag ree me nt es tab lish
ing or m aintaining  a comm on ex tern al  customs  c ont rol  an d rem oving  
customs contr ol betw een th e pa rt ie s thereto in so fa r as they  rel ate  to 
trad e am ong the State s mem bers  o f the union o r agreem ent .

4. A  St at e pa rty to  th e presen t Conve ntio n, wh ich  is also  a  p ar ty  to  
any othe r tr ea ty , con ven tion  or  in te rn at iona l agree me nt wh ich  is in 
force at  th e tim e of the  com ing  in to  force of  the prese nt Conve ntio n 
and un de r the pro vis ion s of  wh ich  prote ction  is afforded to  mari ne  
species inc lud ed in Ap pe nd ix  I I , shall  be rel ieved of  t he  obligations 
imp osed on it  un de r th e pro vis ion s of  the presen t Convention with  
respect to  t ra de in spec imens of  spec ies inc lud ed i n Ap pe nd ix  I I  t hat 
are  t ak en  by ships  reg ist ere d in th a t St ate an d in  accordan ce with  the 
pro vis ion s o f such  ot he r tr ea ty , c onven tion o r in te rn at iona l agreement .

5. Notwith stan ding  th e prov isions of  Ar tic les I I I , IV  an d V, any  
ex po rt of  a specimen take n in accord anc e with  par ag ra ph  4 of  th is  
Art ic le  s ha ll only req uir e a certif ica te fro m a M anagem ent A ut ho ri ty  
of the St at e of  in tro du cti on  t o th e effect  t ha t the specimen was t ak en  
in accordance wi th  th e pro vis ion s of  the othe r trea ty , convention or  
in te rn at iona l agree me nt in que stio n.

6. N othing  in  the p res en t Convention  shall  pre judice  the co dification 
and develop ment of  th e law  o f th e sea by the Uni ted Na tio ns  C on fer
ence on th e La w of  the Sea  conven ed pu rsua nt  to Resol ution  2750 C 
(X X V ) of  th e Gener al Assem bly  of  the  Uni ted Na tio ns  no r the 
presen t or  fu tu re  claims an d leg al view s of  any St at e concern ing  th e 
law  of the sea and the na tu re  an d ex ten t of  coa sta l an d flag State  
ju ris dict ion.
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Article XV

A M EN D M EN TS TO APP EN D IC ES I  AN D I I

1. The following provisions shall apply in relation to amendments 
to Appendices I  and II  at meetings of the Conference of the Parties:

(a) Any Pa rty  may propose an amendment to Appendix I or II  
for consideration at the next meeting. The text of the proposed amend
ment shall be communicated to the Secretaria t at  least 150 days before 
the meeting. The Secretaria t shall  consult the other Partie s and inte r
ested bodies on the amendment in accordance with the provisions of 
sub-paragraphs (b) and (c) of paragraph 2 of this Article and  shall 
communicate the response to all  Part ies not later than 30 days before 
the meeting.
(b) Amendments shall be adopted by a two-thirds majority  of 

Parti es present and voting. Fo r these purposes “Par ties present and 
voting’’ means P arties present and casting an affirmative or negative 
vote. Part ies abstain ing from voting shall not be counted among the 
two-thirds required for  adopting an amendment.

(c) Amendments adopted at  a meeting shall  enter into force 90 days 
afte r tha t meeting for all Part ies except those which make a reserva
tion in accordance with paragraph 3 of this Article.

2. The following provisions shall apply  in relation to amendments 
to Appendices I and II  between meetings of the Conference of the 
Part ies :
(a) Any Pa rty  may propose an amendment to Appendix I or I I  for 

consideration between meetings by the  postal procedures set forth in 
this paragraph.

(Z>) For marine species, the Secretaria t shall, upon receiving the 
text of the proposed amendment, immediately communicate it  to the 
Parties . It  shall also consult inter-governmental bodies having a func
tion in relation to those species especially with a view to obtain ing 
scientific da ta these bodies may be able to provide and to  ensu ring co
ordinat ion with any conservation measures enforced by such bodies. 
The Secretariat shall communicate the views expressed and data pro
vided by these bodies and its  own findings and recommendations to the 
Part ies as soon as possible.

(c) For species other than  marine species, the Secre taria t shall, 
upon receiving the text  of the proposed amendment, immedia tely com
municate it to the Parties, and, as soon as possible thereafter , i ts own 
recommendations.

(</) Any Pa rty  may, w ithin  60 days of the  date on which the Secre
tar iat  communicated its recommendations to the Par ties  unde r sub- 
paragraphs (b) or (c) of this paragraph, transmit  to the Secretari at 
any comments on the proposed amendment together with  any relevan t 
scientific data  and information.

(e) The Secre taria t shall communicate the replies received together 
with its own recommendations to  the Par ties  as soon as possible.

(/ ) If  no objection to the proposed amendment is received by the 
Secretaria t within  30 days of the date the replies and recommenda
tions were communicated under the provisions of sub-paragrap h (e) 
of this paragraph, the amendment shall enter into force 90 days later
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for all Parti es except those which make a reservation in accordance 
with paragraph 3 of this Article.

(7) If  an objection by any P arty is received by the Secretar iat, the 
proposed amendment shall be submitted to a postal vote in accordance 
with  the provisions of sub-paragraphs (h) , (i) and (j) of this 
paragraph.

(A) The Secretariat shal notify  the Part ies tha t notification of 
objection has been received.
(i) Unless the Secre taria t receives the votes for, against or in 

abstention from at least one-half of the P artie s within  60 days of the 
date of notification under  sub-paragraph (h) of this paragraph , the 
proposed amendment shall  be referred to the next meeting of the Con
ference for furth er consideration.

(y) Provided tha t votes are received from one-half of the  Parti es, 
the amendment shall be adopted by a two-thirds majori ty of Part ies 
casting an affirmative or negative vote.

(A) The Secretar iat shall notify all Pa rties  of the result of the vote.
(Z) If  the proposed amendment is adopted it shall enter into force 

90 days afte r the date of the notification by the Secretariat of its ac
ceptance for all Par ties  except those which make a reservation in 
accordance with paragraph 3 of this Article.

3. During the period of 90 days provided for by sub-paragraph (c) 
of paragraph 1 or sub-paragraph (1) of p arag raph  2 of this Article 
any Party  may by notification in writing to the Depositary Govern
ment make a reservation with respect to the amendment. U ntil such 
reservation is w ithdraw n the Pa rty  shall be treated as a State not a 
par ty to the present Convention with respect to trade  in the species 
concerned.

A rticle XVI’

AP PE ND IX  II I AN D AM EN DM EN TS  THE RET O

1. Any party may at any time submit to the Secre tariat a list of 
species which it identifies as being subject to regulation within its 
jurisdict ion for the purpose mentioned in parag raph 3 of Article II . 
Appendix I I I  shall include the names of the Par ties  submitting the 
species for inclusion the rein, the scientific names of the species so sub
mitted, and any p arts  or derivatives of the animals or plan ts concerned 
tha t are specified in relation  to the species for the purposes of sub- 
paragraph  (b) of Article  I.

2. Each list submitted under the provisions of paragraph 1 of th is 
Article shall be communicated to the Part ies by the Secretariat as 
soon as possible afte r receiving it. The list shall take effect as pa rt of 
Appendix II I  90 days aft er the date of such communication. At any 
time afte r the communication of such list, any Pa rty  may by notifica
tion in writing to the Depositary Government enter a reservation with 
respect to any species or any parts or derivatives, and until such 
reservation is w ithdraw n, the State shall be trea ted as a State not a 
Pa rty  to the  present Convention with respect to trade  in the  species or 
pa rt or derivative concerned.

3. A Party which has submitted a species for inclusion in Appendix 
I I I  may withdraw it at any time by notification to the Secretariat
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which shall communicate the withdrawal  to all Parties. The with 
drawal shall take effect 30 days af ter the date  of such communication.

4. Any P arty submitting a list under the provisions of pa ragraph 1 
of this Article shall submit to the Secre tariat  a copy of all domestic 
laws and regulations applicable to the protection of such species, to
gether with any interpreta tions  which the Pa rty  may deem app ro
priate or the Secretariat may request. The Pa rty  shall, for as long 
as the species in question is included in Appendix II I,  submit any 
amendments of such laws and regulations or  any new interp retat ions  
as they are adopted.

Article XVII

A M EN D M EN T  OF  T H E  CONVEN TI ON

1. An extrao rdina ry meeting of the Conference of the P arties shall 
be convened by the  Secre tariat  on the written request of at least one- 
thir d of the Par ties  to consider and adopt amendments to the present 
Convention. Such amendments shall be adopted by a two-th irds major
ity of Partie s present and voting. For these purposes “Partie s present 
and voting” means Parti es present and casting an affirmative or nega 
tive vote. Part ies absta ining from voting shall not be counted among 
the two-thi rds required  for adopting an amendment.

2. The text of any proposed amendment shall be communicated by 
the Secre tariat to all Part ies at least 90 days before the meeting.

3. An amendment shall enter into force for  the  Partie s which have 
accepted i t 60 days aft er two-thirds of the Part ies have deposited an 
instrum ent of acceptance of the amendment with the Depositary Gov
ernment. Thereafter, the amendment shall enter into force for any 
other Party  60 days aft er t ha t Part y deposits its  instrument of  accept
ance of the amendment.

Article X V II I

RE SO LU TI ON  OF  DI SP UTE S

1. Any dispute which may arise between two or more Partie s with 
respect to the interpreta tion or application  of the provisions of the 
present Convention shall be subject to negotiation between the Pa r
ties involved in the dispute.

2. If  the dispute cannot be resolved in accordance with para graph 
1 of this Article, the Part ies may, by mutual consent, submit the dis
pute to a rbitration , in part icular tha t of the Permanent Court of A r
bitra tion at The Hague , and the Part ies submitting the dispute shall 
be bound by the arbitr al decision.

Article X IX

SI GNATU RE

The present Convention shall be open for signature at W ashing ton 
until  30th April  1973 and thereaf ter at Berne until  31st December 
1974.
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Article X X

RA TIFIC AT ION,  ACC EPT ANCE,  APPROVAL

The present Convention shall be open indefinitely for accession, 
or approval. Instruments of ratification , acceptance or approval  shall 
be deposited with the Government of th e Swiss Confederation which 
shall be the Depositary Government.

Article XXT

accession

The present Convention shall be open indefinitely fo r accession. In - 
Instruments of accession shall be deposited with the Depositary 
Government.

Article XXTT

EN TR Y INTO  FORCE

1. The present Convention shall enter into force 90 days afte r the 
date of deposit of the t enth instrum ent of rati fication, acceptance, ap 
proval or accession, with the Depositary Government.

2. Fo r each State which ratifies, accepts or approves the present 
Convention or accedes thereto after  the deposit of the tenth  instrument 
of ratification,  acceptance, approval or accession, the present Conven
tion shall enter into force 90 days afte r the deposit by such State of 
its instrum ent of ratification,  acceptance, approval  o r accession.

Article X X II I

RESERVATIONS

1. The provisions of  the present Convention shall not be subject to 
general reservations. Specific reservations may be entered  in accord
ance with the provisions of this Article and Articles XV  and XVI.

2. Any State may, on depositing  i ts instrument of ratification, ac
ceptance, approval or accession, enter a specific reservation with re
gard  to:

(a ) any species included in Appendix I, II  o r I I I ; or
(b ) any part s or derivatives  specified in relation to a species 

included in Appendix II I.
3. Until a Pa rty  withdraws its reservation entered under the pro

visions of this Article, it shall be treated as a State not a par ty to the 
present Convention with respect to trade in the par ticu lar species or 
par ts or derivatives specified in such reservation.

Article XX IV
DE NU NC IATION

Any Party  may denounce the present Convention by written notifi
cation to the Depositary  Government at any time. The denunciation



shall take effect twelve months a fter the Depositary  Government has 
received the  notification.

Article XX V

DEPOSITARY

1. The original of the present Convention, in the Chinese, Engl ish, 
French,  Russian and Spanish languages, each version being equally 
authentic, shall be deposited with the Depositary Government, which 
shall transmit certified copies thereof  to all States  that have signed it 
or deposited instruments of accession to it.

2. The Deposita ry Government shall inform all signatory  and ac
ceding States  and the S ecretariat of signatures, deposit of instruments  
of ratification, acceptance, approval or accession, entry into force of 
the present Convention, amendments thereto, entry  and withdrawal  
of reservations and notifications of denunciation.

3. As soon as the present Convention enters into force, a certified 
copy thereof shall be t ransm itted by the Depositary Government to 
the Secre tariat of the  United Nations for registration and publication 
in accordance with Article 102 of the Char ter of the  United Nations.

I n witness whereof the undersigned Plenipotentiaries, being duly 
authorized to tha t effect, have signed the present Convention.

Done at Washing ton this thi rd day of March, One Thousand Nine 
Hundred and Seventy-three.
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Appendix  I to Convention on International Trade in 
Endangered Species  of Wild Fauna and Flora 

Int erp ret ati on :
1. Species included in this Appendix are referred to :

(а) by the name of the species; or
(б) as being all of the species included in a higher  taxon or 

designated part thereof.
2. The abbreviation “spp.” is used to denote all species of a higher 

taxon.
3. Other references to taxa h igher  than species are for the purposes 

of information or classification only.
4. An asterisk (*) placed against the name of a species or  higher 

taxon indicates that  one or more geographically  separate populations, 
sub-species or species of tha t taxon are included in Appendix I I  and 
tha t these populations, sub-species or species are excluded from 
Appendix I.

5. The symbol ( —) followed by a number placed against the  name of 
a special or higher taxon indicates the exclusion from t ha t species or 
taxon of designated geographically separate population, sub-species 
or species as follows:

— 101 Lemur catta
— 102 Australian population

6. The symbol (+ ) followed by a number placed against the name 
of a species denotes tha t only a designated geographical ly separate 
population or sub-species of that species is included in this  Appendix, 
as follows:

+ 201 Ital ian  population only
7. The symbol (=+) placed against the name of a species or higher 

taxon indicates tha t the species concerned are protected in accordance 
with the In terna tiona l Whaling  Commission’s schedule of 1972.

Mar supialia: 
Macropodidae

F au na

MAMMALIA

Phalangeridae
Burramyidae
Vombatidae

Macropus parma 
Onychogadea frenata 
O. luna-ta
Lagorchestes hirsutus 
Lagostrophus fasciatus 
Caloprymnus campestris 
Bettongia penicil lata 
B. lesueur
B. tropica
Wyulda squamicaudata 
Burramys parvus 
Lasiorhinus gillespiei
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Marsupiali a—Continued 
Peramelidae

Dasyuridae

Thylacinidae 
Pr imate s:

Lemuridae

Indr iidae

Daubentoniidae
Callith ricidae

Cebidae

Cercopithecidae

Mammalia—continued

Hylobat idae

Pongidae

Perameles bougainviTle 
GKaeropus ecaudatus 
Macrotis lagotis 
M. leucura
Planigale tenuirostris 
P. subtiiissima 
Sminthops is psammophila  
S. longicaudata 
Antechinomys laniger 
Myrmecobius fasciatus rufus 
Thylacinus cynocephalus

Lemur  spp. * — 101 
Lepilemur spp.
Hapalemur spp.
Allocebus spp.
Cheirogaleus spp.
Microcebus spp.
Phaner  spp.
Ind ri  spp.
Propithecus spp.
Ava hi spp.
Daubentonia madagascarienxis 
Leontopithecus {Leontideus}

Ccdlim ico goeldii  
Saim iri oerstedii 
Chiropotes aLbinasus 
Gacajao spp.
Alouatta  pcdliata, (v illosa)
A teles geoffroyi frontatus  
A. g. panamensis 
Brachyteles arachnoides 
Cercocebus galeritus galeritus 
Macaca silenus 
Colobus badius rufomitratus 
G. b. k irk ii
Presbytis  geei 
P. pileatus 
P. entellus  
Nasalis larvatus  
Simias concolor 
Pygathr ix nemaeus 
Hylobates spp.
Symphalangus syndactylus 
Pongo pygmaeus pygamaeus 
P. p. Ab elii  
Gorilla gorilla
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Ed en tat a: 
Dasypodidae

Pholi do ta: 
Manidae

Lag omo rpha : 
Leporidae

Eodenti a: 
Sciuridae  
Castoridae

Muridae

Mammalia—continued

Priod ontes  gig anteus (= m ax i-  
mu s)

Ma nis  temm inck i

Chinchillidae

Cetacea: 
Plantanis tidae  
Eschr ichtidae 

Balaenopteridae 

Balaenidae

Carnivor a: 
Canidae

Viverridae
Ursidae

Romerol agus dia zi 
Cap rolagus kis pid us

Cy  noways waexicanus 
Cas tor -fiber birudaia 
Cas tor c anadensis  wiexicanus  
Zyzoways pedumculatus 
Leporil lus  c onditor  
Pseudomy s noraehoU andiae 
P. praecon is 
P. skor tri dg ei  
P. fuwaeus 
P. occidentalis  
P. fie ldi  
N  otoway s aquilo 
Xeroways wayoides 
Ch inc hil la bre vicaud ata  boli vi- 

ana

Mustelidae

Hyaenidae

Plata.n ista  gangetic a 
Es ck ric ht ius rob ustus (gla ucus)

Balae nopte ra wnuscubus 
Me gapte ra wovaeangliae 
Balaena waysticetus 
Eubalae na  spp. t6

Canis lup us waowstrabilis 
Vu lpe s ve lox  kebes  
Prion odon pa rdicol or  
Ursus awaericanus ewawaowsii 
U. arctos pru ino sus  
U. arctos*  4-201 
U. a. nelsoni  
Mustel a n igr ipe s 
Lut ra  lo ngicaudis (pla tewsis/ an- 

nec tens)
L.  f el ina  
L. pro voc ax  
Pteron ura bras ilien sis 
A  on yx  wnicrodon 
Enky dra  l utr is nere is 
Hy aena  brun nea
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Carnivoria—Continued 
Felidae

Mammalia—conti nued

Pin nip edia: 
Phocidae

Proboscidea : 
Eleph antid ae

Sir eni a: 
Dugongidae  
Trichechidae

Felis planiceps 
F. nigripes 
F. concolor coryi 
F. c. costaricensis 
F. c. cougar 
F. tenvrnincki
Felis bengcdensis bengalensis 
F. yagouaroundi cacomitli  
F. y . fossata
F. y. panamensis 
F. y. tolteca 
F. pardcdis meamsi  
F. p. m itis 
F. wiedii nicaraguae 
F. w. salvinia 
F. t igrina ond lla 
F. marmorate 
F. facobita
F. (Lynx') rufa  escuinapae 
Neo felis nebulosa 
Panther a tigris*
P. pardus 
P. uncia 
P. onca
Acinonyx jubatus

Monachus spp.
Mirounga angustirostris 

Elephas maximus

Dugong dug on* —102 
Tricliechus manatus 
T. inunguis

Peri ssod acty la: 
Equidae

Tapi ridae

Rhinocerotidae

Artiodac tyia: 
Suidae

Equus przewalskii 
E. hemionus hemionus 
E. h. khur  
E. zebra zebra 
Tapirus pinchaque 
T. bairdii
T. indicus
Rhinoceros unicornis 
R. sondaicus
Didermocerus sumatrensis 
Ceratotherium s imum  cottoni

Sus scdvanius 
Babyrousa babyrussa

9 5 -0 2  3 0  - 73  - 7
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Artiodacty ia—Continued 
Camelidae

Cervidae

Mammalia—continued

Antilocapridae

Bovidae

Tinamiformes:
Tinamidae

Podicipediformes:
Podicipedidae  

Procellari iform es:
Diomedeidae 

Pelecaniformes:
Sulidae 
F regatidae

Vicugna, vicugna 
Cameius bar trianus 
Moschus moschiferus moschiferus 
Ax is (Jdyelaphus) porcinus 

annamiticus
A.  (I Iy  elaphus) calamianensis 
A. (I Iy  elaphus) kuhlii 
Cervus duvauceli 
C. eldi
C. elaphus lianglu 
Hippocameius bisulcus 
II. antisensis 
Blastoceros dichotomus 
Ozotoceros bezoarticus 
Pudu pudu
Antilocapra americana sonoriensis
A. a. peninsularis 
Bubalus (Anoa) mindorensis
B. (Anoa) depressicorrd*
B. (Anoa) quarlesi
Bos gaurus
B. (grunniens) mutus 
Novibos (Bos) sauveli 
Bison bison athabascae 
Kobus leche
Hippotragus niger variani 
Oryx leucoryx 
Damaliscus dorcas dorcas 
Saiga, tatarica mongolica 
Nemorhaedus gorad 
Oapricomis sumatraensis 
Rupicapra rupicapra omata 
Capra falconeri ferdoni
C. f. megaceros 
C. f. chiltanensis 
Ovis orientalis ophion 
0.  ammon hodgsoni 
0.  vignei

AVES

Tinamus solitarius

Podilymbus gigas

Diomedea albatrus

Sula  abbotti 
Fregata andrewsi
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Cieoniifo rmes: 
Ciconiidae 
Thresk iornithidae

Anseri formes: 
Anatidae

Aves—continued

Cico nia cicon ia boyciana 
Ni pp on ia  nippo n

Falconiformes : 
Cathartidae  

Accipitridae

Falconidae

Gall iform es: 
Megapodiidae 
Cracidae

Tetraonidae
Phasian idae

Ana s auck landica nesio tis  
An as  oustale ti 
An as  laysa nensis 
An as  diaz i 
Gairina  scu tulata  
Rhodo nessa car yop hyl lacea  
Br an ta  canadensis leucopareia  
Br an ta  sand vicens is

Vul tu r g ry ph us  
Gy mn og yps ca lif  om ianu s 
Pithe copkaga je ffe ry i 
Ha rpia harpy'] a 
Ha lia etu s I. leucocep lialus 
Ha lia etu s heliaca, ada lbe rti  
Ha liaetu s alb icil la g roenlandicus  
Falco pe reg rin us ana tum  
Falco p ere grinus t un dr ius 
Falco pereg rinus pereg rinus  
Falco pere grinus baby lonicus

Macrocephalon m aleo  
Crax blumenb aeh ii 
Pipi le  p. p ip de  
Pipi le  ja cu tin ga  
M itu  mitu m itu  
Oreophasis  derbianu s 
Tymp anuc liu s cupid o at tw ater i 
Golinus v irg inian us  ridg way i 
Tragopan b ly th ii  
Tragopan caboti 
Tragopan m elanocephalus 
Lo phophorus scla ter i 
Lopliophorus Thuysi i 
Lo phophorus im pejan us  
Crossoptil on mantcKuricum  
Cro ssoptil on crossoptilon 
Lo ph ura sw inho ii 
Lo phura im peria lis  
Lo ph ura e dwardsii 
Sy rm at icus  e lliot i 
Sy rm at icus  hu miae  
Sy rm at icus  m ika do  
Po lyp lec tro n em ph an um  
Tetraog alius tibeta nus 
Tetraogallus caspius  
Cyr to ny x mon tezuma e m erria mi
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Gru iformes: 
Gruidae

Rallidae
Rhynochetidae
Otididae

Charadr iiformes : 
Scolopacidae 

Laridae
Columbiformes: 

Columbidae
Psit taciformes : 

Psittacidae

Apodiformes: 
Trochilidae

Trogoni formes: 
Trogonidae

Str igi  formes: 
Strig idae

Ayes—continued

Grus ]aponensis 
Gm s leucogeranus 
Grus americana 
Gm s canadensis pul la 
Gm s canadensis nesiotes 
Grus nigricoll is 
Grus vipio  
Grus monaclia 
Tricholimnas sylvestris 
Rhyn ocketos jubatus 
Eup odo tis bengalensis

Numenius borealis 
T ring a gu tti fer  
La ms relictus 

Duc ula mindorensis

S  t rig o ps habroptilus 
Rhyncho psitta paekyrhyncha 
Amazona leucocephaia 
Amazona vittata
Amazona gui ldingi i 
Amazona versicolor 
Amazona imperialis  
Amazona rhodocorytha 
Amazona petr ei petr el 
Amazona vinacea 
Pyrrhura cruentata 
Anodorhy nclius glaucus 
Anodorhynclius leari 
Cyanopsitta spixi i 
Pionop sitta pileata 
Ara ting a guaruba 
Psittac ula  krameri echo 
Psep hotus pulche rrimus 
Psephotus chrysopterygius 
Neophema chrysogaster  
Neophem a spendida  
Cyanoramplxus novaezelandiae  
Cyanoramphus auriceps forbe si 
Geopsittaeus occidentalis 
Psit tacu s erithacus princeps 

Ramphodon d oh mii

Phar omachms mocinno mocinno 
Pharomachrus  mocinno 

costaricensis

Otus gurneyi
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Co racii for me s: 
Bucerot idae

Pi cif or mes : 
Pic ida e

Passe riform es: 
Cot ing idae 

Pi ttida e
Atrichornith ida e
Muscicap idae

Sturnidae
Meliphagida©
Zosteropidae
Fr ingil lid ae

A vf.s— continued

Rhino pla x vig il

Dryocopv s javensis 
richa rdsii

Campephilus imperialis

Coting a maculata  
Xip holen a atro-purpurea 
Pi tta koc hi
At ric ho mis clamosa 
Picathartes gymnocephalus  
Picathartes oreas 
Psophodes nigrogulaxis 
Am ytom is goyderi 
Dasyornis brachypterus 

longirostris
Dasyornis broadbenti littoralis 
T.eucopsar rotlisc hild i 
Melip haga  cassidix 
Zosterops albogularis  
Spinu s cucullatus

AMPHIBIA

Ur od ela :
Cry pto bra nch idae

Sa lient ia:
Bufon ida e

Ate lop odida e

Andria s (  = Megcdobatrachus)  
davidianus japonicus

And rias  (  = Megalobatrachus)  
davidianus davidianus

Bu fo  superciliaris  
Buf o periglenes 
X  ectophrynoides spp.
Ate lop us varius zeteki

KEPTILIA

Crocodylia:
Al lig ator idae

Cro cod ylid ae

AUigato r mississippi.ensis 
Allig ator  sinensis 
M el anosuchus niger 
Caiman crocodilus apaporiensis 
Caiman latirostris 
Tomistoma schlegelii 
Odteolaemus tetraspis tetraspis  
Osteolaemus tetraspis osborni  
Crocodylus  catapliraetus 
Crocodylus  siamensis 
Crocodylus palustris palustris  
Crocodylus palustris kim bula 
Crocodylus novaeguineae 

mindorensis
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C rocody] i a—Continued  
Cro cod ylidae —Co ntinued

Reptilia—co ntin ued

Ga via lid ae  
Tes tu din at a:

Em ydida e

Te stu dinid ae

Cheloniidae

T rionychi dae

Chelidae  
L ac er ti ll a:

Varan idae

Se rp en te s: 
Boidae

Rh yn ch oc ep ha lia : 
Sphenodontidae

Ac ipen serif ormes : 
Acipense ridae

Ost eog loss ifor mes : 
Osteogloss idae

Crocodylus intermedius 
Crocodylus  rhombif er 
C rocodylus moreletii  
Crocodylus  nilot icus  
Gavia lis gangeticus

Batagur bask a 
Geoclemmys (=Da mo nia ) 

hamiltonii
Geoemyda (= Nicor ia) 

tri.carinata
Kncliug a tecta tecta.
Morenia dcellata 
Terrapene coalvuila 
Geochelone (=  Testud o) 

elephantopus 
Geochelone (=  Testudo) 

geometrica
Geochelone (- T estu d o ) 

radiata
Geochelone ( = T  estudo)  

yniphora
Eretmochelys imbricata  

imbricata
LepidocKelys kem pii  
Lissem ys punctata punctata  
Triony x ater
Triony x nigricans 
Trionyx gangeticus  
Triony x liurum. 
Pseudcmydura umbrina

Varanus Icomodoensis 
Varanus flavescens 
Varanus begalensis 
Varanus griseus

Epic rates inomatus inornatus 
Epic rate s subflarus 
Py tho n molurus molurus

Sphenodon punctatus 

PISCES

Acip ense r breuirostrum 
Acipenser oxyrk ynchus 

Scleropages formosus
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Sal moni formes:
Salmonidae 

Cyp rini fo rm es :
Catos tom idae 
Cy pr in idae  

Silur ifor m es :
Schilb eidae 

Pe rc ifor m es : 
Pe rei dae

P isces—co ntinued

Coregonus adpenae

Chasmistes cujus 
Probarbus jullieni 

Pangasianodon gigas 

Stizos tedion  vitreum glaucum 

MOLLUSCA

N ai ad oi da : 
Un ion ida e Conradilla. caelata 

Drorrrus dromas 
Epioblasma (=D ysno mia) 

■florentina curtisi 
Epioblasma (=Dysnomia)  

florentina florentina 
Epioblasma (=  Dysn&mia) 

sampsoni
Epioblasma (=  Dysnomia)  

sulcata perobliqua
Epioblasma (=  Dysnomia) 

tomlosa  gubemamdum,
Epioblasma (=  Dysnomia) 

torulosa torudosa
Epioblasma (=  Dysnomia)  

turgiduda
Epioblasma (=  Dysnomia)  

walkeri
Fusconaia cuncolus 
Fusconaia edgariana 
Lampsi lis higginsi 
Lampsilis orbiculata 

orbiculata 
Lampsi lis satura 
Lampsi lis virescens 
Pletnobasis cicatricosus 
Plethobasis cooperianus 
Pleurobema plenum  
Potamilus  {—Proptera.) capax 
Quadrula intermedia  
Quadrula sparsa 
T oxolasma ( - C  aruncu lina) 

cylindrella
Unio (M eg ad on a is /?/)  

nickliniana
Unio (Lam psil iss/  ?/) 

tampicoensis tecomatensis
Villosa (=M icromya ) trabalis
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Araceae

Carvoear aceae
Caryo phy llac eae

Cupressaceae
Cycadace ae

Gentianaceae
Hum iriaceae
Jugland aceae
Legu mino sae

Liliace ae

Melastom ataceae
Meliaceae

Moraceae
Orchidaceae

Pina ceae

Podo carpaceae

Proteac eac

Rubiacea e
Saxif rag aceae (Gro ssulariaceae)
Tax ace ae
Ulma ceae
Wei  witschiaceae
Zingibera ceae

F LORA

Aloc asia  sanderiana 
Alocasia zebrina 
Caryocar costaricense  
Gymnocarpos przew alskii  
Melandrium  mongolicum 
Sile ne mongolica  
Stellar ia pulvin ata 
Pilgeroden dron uvife rum  
Encephalartos spp. 
Microcycas calocoma 
Stangeria eriopus 
Prepu sa hookeriana 
Vantanea barbourii 
Eng elha rdtia pterocarpa 
Amm opip tanthus mongolicum 
Cynometra hemitomophylla 
Platymiscium pleiostachyum 
Alo e aTbida 
Aloe  pillans ii 
Alo e poly phylla  
Alo e tho mc rofti i 
Alo e vossii  
Alo e vossii  
Lavoisiera itambana 
Guarea longipetiola  
Tavhigalia versicolor 
Batocarpus costaricense 
Cattleya jongheana 
Cattleya skinn eri 
Cattleya trianae 
Didiciea  cunninghamii 
Laelia lobata
Lycaste virgin alis var . alba 
Peristeria elata.
Abies guatamalensis 
Abies nebrodensis 
Podoc arpus costalis 
Podocarpus parlatorei 
Orothamnus zeyheri 
Protea odorata 
Balmea stormae 
Ribes sardoum 
Eitz roya cupressoides 
Celtis aetnensis 
Weiwitschia bainesii 
IIedychi um phil ippin ense
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Appendix I I  to Convention on International Trade in 
Endangered Species of Wild Fauna and Flora

Int erp ret ation:
1. Species included in this Appendix are re ferred to:

(а) by the name of the species; or
(б) as being all of the species included in a higher taxon or 

designated part thereof.
2. The abbreviation “spp.” is used to denote all the species of a 

higher taxon.
3. Other  references to taxa  h igher  than species are for the  purposes 

of information or classification only.
4. An asterisk (*) placed agains t the name of a species or higher 

taxon indicates t hat  one or more geographically separate populations , 
sub-species or  species of tha t taxon are included in Appendix I and 
that these populations, sub-species or species are excluded from Ap
pendix II .

5. The symbol ( # )  followed by a number placed against the name
of a species or higher taxon designates p arts  or derivatives which are 
specified in relation thereto for the purposes of the present Conven
tion as fo llows: . . —<

#1 designates root 
# 2  designates timber 
#3  designates timber

6. The symbol (—) followed by a number placed agains t the name 
of a species or higher taxon indicates the exclusion from tha t species 
or taxon of designated geographically separate  populations, sub
species, species or groups of species as follows:

—101 Species which are not succulents
7. The symbol (+ )  followed by a number placed against the name 

of a species or high er taxon denotes th at only designated geographi
cally separate  populations, sub-species or species of tha t species or 
taxon are included in this Appendiy as follows:

- +201 All North American sub-species
+ 232 New Zealand species 
+ 203 All species of the family in the Americas 
+ 204 Australi an population.

F au na

MAMMALIA

Marsupial i a : 
Macropodidae

Inse ctivora: 
Erinace idae

Ite nd ro lagu s i nustu s 
Dendrdl agus ursin us  

Erina ceu s fro ntal is
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M am mal ia
Prim at es :

Le muridae  
Lo ris ida e

Ceb idae
Cerco pith ecidae

Po ng idae

E den ta ta :
My rmeco phagidae

I
Br ad yp od idae  

Pholidota :
Ma nid ac

Lag om or ph a: 
Leporid ae

Rod en tia: 
He terom yid ae 
Sc iur ida e

Ca sto rid ae

Cr ice tid ae
C ar niv ora : 

Ca nid ae

1

TTrsidae

T, T'ncvnni<l;?e 
a >< ,ae 
Viverid ae

7?n|i J.ip

—contin ued

L^emur eatta*
Nyet i cebus couran g 
Loris t ard igrade 
Cebus capucinus 
Macasa sylvanus 
ColoLus ba di e gordonorum 
Co lob e v ere  
fih inop ith ece roxellanae 
Presbytis  john ii 
Pau paniscus 
Pan troglodytes

Myrmecoph aga tridactyla 
Tamandua tetradactyla  

chapadensis 
Bra dy pe  boliviensis

Manis crassicaudata 
Manis pentadactyla  
Manis javanica 

Nesolage netsclieri

Dipodomys  phil lipsi i phillipsii 
Liatufa spp.
La risc e hosei 
Castor canadensis frondator 
Castor canadensis rep en tin e 
Ondatra zibethicus bemardi

Canis lup us pall ipe s 
Canis lu p e  irremotus  
Can is lu p e  crassodon 
Chrysocyon brachyurus  
Cuon alpinus
Tlrsus (Thalarctos} mar iti me 
Vrsus arctos* +201 
Helarctos malayanus  
A Hums fulgens  
Martes amcricana atrata 
Prionodon linsana 
Cvnoqale bennetti ,
Helogale derbianus 
Fell* v^uouaroundi*
Felis ccdacolo paieros 
Fel is cdtarolo cresnoi 
Felis colocolo budini 
Felis concolor missoulensis ' 
Felis,concolor mayensis 
Felis concolor azteca 
Felis served
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Carnivora—Continued 
F elidae—Continued

Mammalia—continued

Pin nip edi a: 
Otari  idae

Phocidae

Tub uliden tata : 
Orycteropidae

Sir enia: 
Dugongidae 
Trichechidae

Perissodactyla: 
Equidae 
Tapiridae  
Rhinocerotidae

Art iodactyla : 
Hippopotamidae 
Cervidae

Felix ly nx  isabellina 
Felis wiedii*
Felis pardalis*
Felis tigrina*
Felis ( = Caracal) caracal 
Panthera leo persica 
Panthera tigris altaica 

( —amurensis)

Arctocephalus  australis 
Arctocephcdus galapagoensis 
Arctocephalus  ph ilipp ii 
Arctocephalus  townsendi 
Mirounga australis 
Mirounga leonina 

Orycteropus afer

Dug on g dug on* +204 
Trichechus senegalensis

Fguus hemionus*
Topirus terrestris 
Diceros bicornis

Antilocapridae
Bovidae

Choeropsis liberiensis 
Cerrus elaphus bactrianus 
Pudu mephistophiles 
Antilocapra americana mexicana 
Cephalophus monticola 
Orux (too) dammah 
A dd«:r nasomaculatus 
Pantholops hodgsoni 
Capra falcon eri*
Oris ammon*
Ovis canadensis

Snhenisci form es: 
Spheniscidae

Rhei formes: 
Rheidae

Tinnmi form es: 
Tinamidae

AVES

Spheniscus demersus

Phea americana albescens 
Pterocnemia. pennata pennala  
Pterocnemia pennata garleppi

Rhynchotus rufescens rufescens  
Rhynchotus  rufescens pallescens 
Rhvnchntn* rufescens 

m aculicollis
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Aves—continued
Ciconii formes:

Ciconiidae Ciconia 'nigra
Thresk iornith idae Geronticus calvus

Platdlea leucorodia
Phoenicopteridae Phoenicopterus ruber chilensis 

Phoenicoparrus andinus

Pelecaniformes:
Phoenicoparrus jamesi

Pelecanidae
Anseri formes:

Pelecanus crispus

Anatidae Anas aucklandica aucklandica, 
Anas aucklandica chlorotis
Anas bemieri
Dendrocygna arborea 
Sarkidiomis melanotos
Anser albifrons gambelli 
Cygnus bewickii jankowskii 
Cygnus melancoryphus 
Coscoroba coscoroba
Bran ta ruficollis

Falconiformes:
Accipitridae Gypaetus barbatus meridionalis

Falconidae
Gall iform es:

Aguila chrysactos
Spp.*

Megapodiidae M eg apod ius freycinet
nicobariensis

Tetraonidae
Megapodius freyc inet abbotti 
Tympanuchus cupido pinnatus

Phasian idae Francolinus ochropectus 
Francolinus swierstrai
Catreus wallichii
Polyplectron malacense 
Polyplec tron germaini
Polyplectron bicalcaratum
Gall us sonneratii
Argusianus  argus
Ithaginus cruentus
Cyrtonyx montezumae

montezumae
Cyrtonyx  monezumae meamsi

Gruiformes:
Gruidae

Rallidae

Balearica regulorum
Gnus canadensis pratensis 
Gallirallus australis hectori

Otididae Chlamydotis  undulata
Choriotis nigriceps
Otis tarda

Charadr iiformes :
Scolopacidae Numenius tenuirostris 

Numenius minutus
Laridae Lar-us brunneicephalus
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Col urn bi f orn es : 
Col umbidae

Psi ttac ifor m es : 
Ps itt ac idae

Cuc ul ifo rm es : 
Musophagid ae

Aves—co ntinued

Gallwolv /mba  luzo nic a 
Gou ra cri sta ta  
Goura scheepmalceri  
Goura vic tor ia
Caloenas nicobarica pelewens is

Coracopsis nigra barlc lyi 
Proso peia personata  
Eu ny mph icus  co mut us  
Cy anoram phus u nicolo r 
Cyanoram phus n ova eze landiae 
Cyanoram phus maPherbi 
P  oice pha lus rob ustus  
Ta ny gn at liu s luzo niensis 
Pro boscigcr  a ter rim us

Turaco co ry tkaix 
Ga llir ex po rphy reol  oph us

St  rig i form es : 
St rigi da e

Corac ii form es : 
Bu cerot ida e

Otu s nudip es newton i

Pic i form es:  
Picid ae

Pa ss er ifor m es : 
Co tin gid ae

Buc eros rhinoceros  r hino ceros 
Buc eros bic om is 
Buc eros hydro corax  hydrocorax  
Aceros narco nda mi

Pi tt id ae
H irun di ni da e
Pa radi sa eida e
Mu scicap idae
Fring il lida e

Picus squamatus fl av iro str is

Bupicola,  mpico la  
Bu pic ola  peru via na  
P it ta  b racky ura n ym pk a  
Pseudocke lidon  sir intara e 
Sp p.
Muscic apa  rueck i 
Spin us yarrellii

A M PH IB IA

U ro del a: 
Am bystomidae

Sali en ti a: 
Bu fonida e

Amby stom a m ex ica num  
Amby stom a d um er ill ii  
Am by stom a lerm aensis  

Bufo  r et ifo rm is
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Cr oc od yl ia : 
Al lig ator idae

Crodoe ylus johnson i

T es tu din at a: 
Em yd ida e 
Te stu din ida e

Cheloniid ae

Der inoche lida e 
Pelom edu sidae 

L ac er ti li a: 
Te iidae  
Ig ua nida e

He lode rm ati dae

Varan idae  
Se rp en te s:

Bo ida e

KE PTILI A

Caiman  crocodilus crocodilus  
Caiman  crocodHits yacare  
Caima n crocodilu s fuscus 

(ch iap asius)
Paleosuchus pa lperbrosus 
Paleosuchus  t riy onatu s 

Croco dyl idae 
Cro codylus novaeguineae  

novaeguine ae 
C rocody l us porosus 
Crocodylus  acutu s

Clem m ys m uh lenber gi 
Cliersine  spp .
Geochelone  spp.*
Gop herus spp.
IIo mo pu s spp.
K in ix ys  spp.
Malacochersus spp.
Pyx is  spp.
Te stu d o spp.* '
Caret ta caretta  
Chelonia m y das 
Chelonia depres sa 
Eretm oclie lys  imb ric ata  bissa 
Lepid ochelys  o livacea 
Dermoch elys coriaeea  
Podocnem is spp .

C nemid oph orus hy pe ry thru s 
Conolop hus palliclus 
Cololophus subc ris tatus  
Amblyr hy nc hu s crista tus  
Phrynosoma coronatum blainvillei

I  I  Co derma suspec tum  
Helod erm a horridum 
Varan us  spp.*

Ep icr ate s cencliris cen chri s 
Eunecte s nota eus  
Const ric tor  const ric tor  
Py thap  spp.*
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Serpentes— Continued 
Colu brid ae

R ept ilia — continued

Cyclagras gig as 
Pseucloboa c loelia  
Elae histo don westermanni 
Thamnopliis  elegans liammondi

Ac ipe nse riform es: 
Acip ense ridae

Osteog lossifo rmes: 
Osteoglossidae

Sal  moni form es: 
Salmonidae

Cy prini for me s: 
Cypri nid ae

At he rin ifo rm es: 
Cyp rinodo ntid ae

Poe cili idae 
Coela canth iform es:

Coelacanthidae  
Cera todi  form es:

Ceratod idae

PISCES

Acipen ser fulvescens 
Acipen ser sturio  

Arapaima gig as

Stenodus  leucichth ys leuc ichthys  
Salmo chrysogaster

Plag opterus argentissimus 
Pty cho cheilus  lucius

Cynolebias constanciae 
Cynolebias marmoratus 
Cynolebias minimus 
Cynolebias opalescens 
Cynolebias splendens 
Xip hophoru s couchianus

Latimeria chalumnae

Neoceratodus forsteri

MOLLUSCA
Na iado ida: 

Unionidae

Sty lom ma top hora: 
Camaenidae

Parap han tidae 
Proso bra nehia :

Hydro biid ae

Cyprogenia, aberti 
Epioblasm a (=  Dysnomia)  

torulosa rangiana 
Fusco naia subrotunda 
Lam psili s brevicula 
Lex ing tonia dolabelloides  
Pleorobema clava

Papusty la (= Pa pu in a)  
pule her  rima

Paraphanta spp. +202

Coa hui lix hubbsi 
Cochliopina miller i 
Durangone lla coahuilae  
Mex ipyr gus carranzae 
Mex ipyr gus churinceanus 
Mexipy rgus escobedae 
Mex ipyrgus lugoi 
Mex ipyrgus mojarralis
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Mollusca—continued 
Prosobranchia—Continued 

Hydrobiidal
Mexipyrgus multilineatus 
Mexithauma guadripadudium 
Nym phop hdus  minckleyi  
Paludiscala caramba

INSECTA
Lep idoptera:

Papilionidae Parnassius apollo apollo

Apocynaceae
Araliaceae
Araucariaceae
Cactaceae

Compositae
Cyatheaceae

Dioscoreaceae
Euphorbiaceae
Fagaceae
Leguminosae
Liliaceae
Meliaceae
Orchidaceae
Palmae

Portulacaceae
Primulaceae
Solanaceae
Sterculiaceae
Verbenaceae
Zygophyllaceae

FLORA

Pacbyp odium spp.
Panax quinque folium  
Araucaria araucana # 2  
Cactaceae spp. + 203 
Rhipsalis spp.
Saussurea lappa #1
Cyathea (Hemitella) capensis # 3
Cyathea dredgei #3
Cyathea mexicana # 3
Cyathea (Alsophila) salvinii #3
Dioscorea deltoidea # 1
Euphorbia spp. —101
Quercus copeyensis #2
Thermopsis mongolica
Aloe spp.*
SuAetenia humilis # 2  
Spp.*
Arenga ipot 
Phoenix  hanceana n&v.

philippinensis 
Zalacca clemensiana 
Anacampseros spp.
Cyclamen spp.
Solanum sylvestris 
Basiloxylon excelsu/m #2  
Cary op ter is mongolica 
Guaiacum sanctum # 2
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App en di x IV to Con ve ntion on Int er na tion al  Tra de  in 
E nd an ge re d Spe cie s of  Wild  F au na  and  F lor a

EX PO RT  PER M IT  NO . --------

Exportinq Country: 1 alid Unt il:
(Date )

This permit is issued t o : --------------------------------------------------
addre ss :_________________________________

who declares that  he is aware of the provisions of the Convention, for
the purpose of ex por ting :---------------------------------------------------

(specimen(s), or pa rt( s)  or derivative(s) of specimen(s) ) l

of a species listed in
Appendix I )
Appendix II  ) 2

Appendix II I  of the Convention as specified below.)
(bred in captiv ity or cultiva ted i n -------- --------------------------------)2

This (these) specimen(s) is (are) consigned t o : ---------------------i-
ad dr es s: -----------------------------  co untr y:-----------------------------

a t _____________________  o n -------------------------------------------

(signa ture
at

of the applicant for the permit)
________________o n ________________

(stamp and signature of the Management 
Authority  issuing the export permit)

De scr ipt ion  of  the  speci me n(s ) or p arti s') or deri va ti ve^ of  sp ecimen(s) , 
includ ing an y ma rk  (s') aff ixed

Living specimens Pa rts  or de rivat ives

Species (scientific 
and  common name) Numb er Sex

Size (or 
volume)

Mark 
(if any)

Ty pe of Mark 
Qu an tity goods (if any)

Note: S tamps of the  authoritie s inspecting:

(6) On impo rtarion. (This sta mp voids this permit  for furth er trad e purposes, and thi s per mi t shall 
1 be surrendered to the M anagement Autho rity .)

1 Ind icate the  type of product.
2 Delete i f not applicable.

95-02 3 0  - 73 -8



STA TEM ENT  OF CENTER FOR CONCERN IN  SUPPO RT OF 
LAW OF TH E SEA  RES OLU TION

The Center of Concern is an independent public  i nte res t group in Washington, 
D.C., th at  aims to promote the  social jus tice dimensions of rela tionships between 
the United States and  the developing world. We app reci ate the  inv itat ion  to 
app ear  before  this  Committee to offer these  reflections  on social jus tice  aspects  
of the decisions affecting the ear th ’s seabeds.

We are  pleased  to have affilia ted with  out testimony today  a number of indi 
viduals from organiza tions whose commitment to intern ational cooperat ion and 
global jus tice paralle ls our  own. They ident ify with  this testimony primarily  
as individuals, and not  necessarily  represen ting an organiz ational position. They 
a re : Fr. Pau l Boyle, Conference of Major Superiors of Men : Sr. Carol Costin, 
Ne twork; Fr. J. F. Donnelly, S.J., Office of Social Minist ries, Jesu it Conference; 
Dr. Albert Frit sch , S.J., Center fo r Science in the  Publ ic In te re st ; Ms. Joyce V. 
Hamlin, United  Methodist Women’s Div isio n; Dr. John  G. Healey, American 
Freedom from Hunger Fo un da tio n; Pa trick  McDermott, Center for  the Study 
of Pow er and Peace ; Sr. Rosalie Murphy, Pasto ral  Concerns Commission, Lead er
ship Conference of Women R eligio us; Sr. Margaret Brennan, IHM, Chairpe rson, 
Leadership Conference of Women Religious ; and Sr. Mary Luke Tobin, Citizen 
Action Committee, Church  Women United.

We consider that  the challenges  surrounding the  preservation and use of the 
oceans present an unprecedented opportunity  for  the United Sta tes to ac t in 
harmony with  i ts own in terest s as well as  in a man ner which effectively promotes 
jus tice for  the developing world. House Resolu tion 216 supp orts  the general 
th rust of the United Sta tes  Dra ft Seabed Treaty,  which we conside r to be a good 
beginning step  and a positive move toward a ju st  and equi table  internatio nal  
ocean space policy. With reference to the dr af t Trea ty, we will discuss in this 
testim ony several issues that  are of pa rti cu lar importance  to the developing 
world. We feel that  these  i ssues merit serious cons idera tion by the United  States 
as i ssues of social justice.

OCEAN SPACE AND SOCIAL JU ST IC E

The untapped  resources of the  ocean are  so abunda nt and  diverse that  they 
will he of  th e gre ate st importance to the  f uture of individual men and women as 
well a s of the natio ns of the  world. The focus of inte res ts of the  developing and 
developed nations  converge on the  usage  of thr ee  dis tinct are as of ocean re
sources  : (1) the harves ting  of  sea  life, (2) the production  of oil a nd na tur al gas, 
and (3) the  ext ract ion of minerals.

Scientific advances in the  fishing indust ry make it  possible for fleets from the 
developed natio ns to maintain  an increasin g lucrative trade  based on long-dis
tance fishing. At the same time, the  living produce of the  seas provides prote in 
for  more than 1.5 billion people in the  developing world, where  beef and dairy 
protein sources  are  scarce. Offshore oil production  accoun ted for 20% of the 
world's  petroleum production in 1970; this  figure is expected to rise  to 30-35% 
in the  coming decade. Concurren tly, resea rch proceeds in developing tecliiques 
for  the  ext rac tion of copper, nickel, manganese, and cobal t from potato-sized 
nodules on the  floor of the  deep sea.

Wh at are the  impl ications of these  developments? As pres sure  rises for  the 
use of the ocean's resources of sea life, oil, and minerals, and fu rth er  str ain is 
placed on the  ocean's inte rdependen t ecosystem, nations  could be faced with  a 
“tragedy of the commons” as descr ibed by the ecologist Garrett Hard in. Ju st  as 
our finite land resources have  been mined out, farmed out, and wasted away,  the 
oceans could be laid  bar ren  in the  years to come. Individual  nations, looking on 
the oceans as parce ls of sovere ign ter ritory ra ther  tha n as a common “ocean 
space,” will make decisions based on perceived self-intere st. Collectively, such 
decisions will contribute to the  des truc tion  of the  ocean’s p oten tial . Such inter 
nat ional selfishness will especially affect the  developing nations. These nations— 
with a current per  cap ita  consumption of ava ilab le resources fa r below the 
developed world—are now looking to the  oceans as a fresh  opportunity  to sha re 
in the ea rth ’s abundance.

It  is therefore impe rative th at  the  United Sta tes  and all oth er developed 
nations  sub mit the ir own pa rti cu lar interests in the  finite  resources of th e seas to 
common goals estab lished through  intern ational accords. Other more qualified 
witnesses will speak in deta il to thi s Committee about the need to preserve the 

(HO)
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inte rdepen den t ecosystem  of the  oceans. But in the  name  of the  interdepende nt 

ecosystem of humanity , we urge  th at  jus tice to all men and  women demands 

th at  the seabeds be tre ate d as a unified ocean-space. This is in accordanc e with  

the  United Nat ions’ sta tem en t declaring  the  oceans to be the  “common her itage 

of man kind .”

RESOUR CE SH AR IN G

The 1970 “common he ritag e” decl arat ion by the  United  Nati ons contain s an 

even more imp ortant  pr in cipl e: “equit able  sharing  by sta tes  in the  benefits 

derived  [fro m the oceans], taking into pa rti cu lar cons idera tion the intere sts  and 

needs of the developing coun tries , wh eth er land-locked or coa stal .'’ (it ali cs  

ou rs)  This  princ iple is cru cia l to the fu ture  of the oceans if they are  not to be 

used to mainta in or perhap s worsen  the tremendous gap be tween the  we althy  and  

poor nation s. The U.S. D ra ft Tre aty emphas izes this  princ iple in its provision 

for pre fer ent ial revenu e shari ng  for the  developing nations  : they will receive the  

maj or sha re of prof its from sale  of licenses for ocean exp loita tion.

One reason  for this principle  of “pa rti cu lar  conside ratio n” is the fac t of cost 

for claim ing the  resources of the  sea. It  should be remembe red th at  histo rica lly 

the  indu strializ ed nat ions have enjoyed access to the ea rth’s la nd-base d minerals  

when these  were abu nd ant and  relat ively  easy  to acquire  and hence cheaper.  

While the ocean’s resou rces are  bountiful, they will be much more difficult and  

costly to ex tra ct tha n were the  land-ba sed resources.  The developing nati ons  

should therefo re be given a special break in the division  of the  riche s of the  

oceans.
Another way of sayin g th is is to emphas ize th at  an “equ itab le” sha re for  the  

developing nati ons  in the resources of the oceans req uire s th at  they be given 

more tha n an “equal” shar e. To achieve  equit y in use of resources, the  develop

ing world—repre sent ing nearly 85%  of t he wor ld’s population but  using less tha n 

half of its  resources—shou ld have pre fer ent ial oppo rtunity to reap  the  dire ct 

benefits of t he ocean’s fish, fossil fuels, and  minerals.
Pope Pau l VI outli ned thi s princip le in his 1967 social encyclical On the 

Development of Pe opl es:
To quote St. Ambrose: “You are not making a gif t of your  possessions to the  

poor person. You ar e han din g over to him wh at is his. Fo r wh at has been given in 

common f or the  use of all, you have arroga ted  to yoursel f. The world is given to 

all, and not only to the  rich .” . . . The right to property mus t neve r be exe rcised 

to the det rim ent  of the  common good. If  the re should ari se a conflict between ac 

quired privat e rights  and  prima ry community exigencies, it is the  respon sibil ity 

of public aut horiti es to look for  a solution, with  the active par tici pat ion  of in

divi duals and social groups.
A concre te example of the  need for  the  sha rin g of benefits is shown in the  re

cently released study by the  U.S. Dep artm ent Interio r. Summary  Petro leum and 

Selected Mineral S tat ist ics  f or  120 Countries. Including Offshore Areas, 1973. T his 

study shows th at  should  the  ocean’s oil reser ves be d ivided accord ing to the  na r

row claims  of nat ion al sover eignt y—based on proxi mity  to coastal terri tory — 

the Unite d States, the  Soviet Union, Mexico, Libya, and Saudi  Arabia will gain 

a ma jor  share of the  oil resource s. Only sevente en oth er coastal sta tes  have 

appr eciable amounts  of oil off their  ter rit or ia l shores. These nations  could thu s 

dic tate an imp ortant  segme nt of the economic l ives of less geographica lly fortu n

ate  developing countr ies.
When the  ocean is viewed within  reaso nable limi ts as a non -ter rito rial , unified 

space, and  workable provision s are  made for  the dire ct sha ring  of its  resour ces 

with the  developing coun tries , then the riche s of the seas will become a  posi tive 

force in correctin g the inhu man  and dang erous imbalan ce which pres ently exis ts 

between  th e r ich nati ons  an d the  poor nations.

TEC HNO LOG Y AN D OW NER SH IP

A more subt le social jus tic e issue rela ting  to the seabeds concern s technology. 

We mus t realiz e th at  the pres ent “technology gap” could vir tua lly  insure  the  

cont inua tion  of the cu rre nt economic monopoly of the ind ust ria lized natio ns. 

Viewed as p roper ty, technological knowledge operates  to  ex ploi t the  re sources and 

to control the markets of the world. Althou gh thi s knowledge is an outg rowth 

of the  cul tura l, scientific, social and  economic adva nces  of the  age—and  thus  is 

a “common her itag e” itse lf—advanc ed technology is possessed  and  used by pr i

vate corp orati ons and individ ual natio ns for their own gain. But technological 

knowledge is not a “pri va te” pr op er ty : it is a pa rt of the  her itag e of hum anity .
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I t is not the  prer ogat ive of the  rich but  should be the means for advan cement 
for  all natio ns. As Pope Pau l VI emphasized in On t he Development of Peoples :

Vatic an Council II  remind ed us * * *: “God inten ded the ear th and all that  
it contain s for  the  use of every hum an being and i>eople. Thus, as all men follow 
jus tice  and uni te in cha rity , crea ted goods should abound  for them on a reason
able basis.” All other rights  whatsoever, including those of property and of free 
commerce, are to be subo rdinated  to thi s principle.  They should not hin der  but 
on the con trary favo r its  appli cation. It  is a grav e and  urge nt social duty  to 
redirec t them to the ir prim ary  finality .

Current ly, some thi rty  companies in the  developed world are  conducting re
searc h into  techniques for explo iting  the  ocean’s min eral resources.  These com
panies  alre ady  possess highly sophist icat ed technology. The U.S. Dr af t Trea ty 
provides for an intern atio nal  au tho rity to "issue licenses  for seabed minera l 
exploration  and ex plo ita tio n: * * * supe rvise the operatio ns of licensees * * *; 
and  initi ate proceedin gs for  allege d violation s.” But  if mining companies and 
other pr iva te intere sts  begin exp loit atio n of the  seabed resourc es with out these 
minim al int ern ational controls, the developing coun tries  would be systemati cally  
exclude d from the benefits of this “exclu sive” technology. In addit ion, these  com
panie s would commit the ir nat ion al int ere sts  to a “flag nat ion ” s truggle over the 
sea beds.

If  such exclus ion and nat ion al stru ggl e should occur, the  developing nations 
would be the real  losers. It  is thu s in the int ere st of g lobal social jus tice th at  the 
United  Sta tes should push for an effective  int ern ational control  which would as
sure the  s har ing  of technological advance.

POLITICAL PARTICIPATION

Even more imp ort ant  in this deb ate  tha n the pres erva tion  of the common 
her itag e or  the need to give prefe rence to the developing world will be the open
ness of the decision- making process. The oceans are  our las t fron tier , the only 
haven  stil l sub stan tial ly unscarr ed by the  dic tators hip  of narrow nationa l and 
political inte res ts. The style in which int ern ationa l accords  are  reached will be 
both a symbolic and an act ual  indi cati on of the willingness of the  developed 
world to respe ct the  sovereign rights  and  pressi ng needs of the developing coun
tries . Social jus tice  requires th at  int ern ation al par ticipat ion  in this debate be 
creati ve, inclusive,  and sens itive  to the  global rang e of economic and  cul tura l 
needs.

Denis Goulet, au tho r of the perceptiv e stud y of development, The Cruel Choice, 
has expla ined the  importance  of cu ltu ral  sen sitivity  and polit ical par tici pat ion  in 
the  process of development. He descr ibes two commonly held views of develop
ment, one a str ict ly economic fra mew ork  in which the  GNP and per  ca pita income 
are  para mou nt, and the  second a bro ader vision combining  the economic growth  
needs wit h simultan eous  social change. Goulet however adds a thi rd  dimension 
to the concept of “development” : the  qua lity  of the process. He poin ts out th at  
where  the demands for economic and  social change  pre clude  c aref ul cons idera tion 
of the qua lity  of the change—t ha t is, the  man ner in which it is car ried out and 
its effect in human term s—the  result s may be disa strous. Hence, intern atio nal  
nego tiatio ns mu st carefully include the  par tici pat ion  of all members of the  inte r
nat ion al community. Specifically, the  needs of the developing nat ions in the  
decisions  regarding the seabeds should be met with  resp ect and  dignity and not 
with  a fals e cha rity  th at  “gr an ts” rig hts  which are intr insically the irs  in the 
first place.

SPECIAL CONSIDERATIONS

A pa rti cu lar demand  of seve ral developing nat ions which has  been much mis
unde rstoo d in Nort h America  is the South American claim to te rri toria l jur isd ic
tion  exte nding 200 miles from the  coast. Along the  coast line of the Andean 
coun tries , rivers  flow from the  mou ntai ns into the Pacific’s Humbo ldt Current, 
cre ating one of the richest are as for fish in all the  oceans. Becaus e the  fishing 
ind ust ry is so imp orta nt to the  economies of Chile, Peru, and Ecuador, and 
because  their  own lands con trib ute so generou sly to thi s wealth , thes e natio ns 
claim a 200-mile ter rit or ial  limit. They  do this in orde r to prot ect a highly 
valu able  resou rce for fut ure  generat ions , and  not simply  to prese rve it for the ir 
sole nat ion al use.

Moreover, in exam ining the  Latin  American claims mention  should be made of 
the  fac t th at  while Peru, for example, is the larg est fish-ex porting  nat ion in the 
world, her  own people have the second lowest prot ein consumption level in the 
world. The govern ment of Per u has  recently  ini tia ted  a program th at  will en-
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courage Peruvians to consume the protein-rich fish which is readily available 
to them.

Clearly, Latin  American countries have very special economic and social in
terests in thei r fishing rights. In the intere sts of social justice, these should be 
protected in any international negotiations over terr itor ial rights  and economic 
jurisdiction.

Another particularly sensitive area  for many developing nations will be the 
future  effect of mineral production from the sea. For example, many developing 
nations rely heavily on exports of copper and manganese. These raw materials 
provide a major source of income for  countries in need of foreign exchange for 
their development programs. Chile is the world’s largest exporter  of copper ; 
Angola, Gabon, Ghana, Ivory Coast, Morocco, South Africa, Zaire, Zambia, Brazil, 
and India account for more than  half  of the world’s manganese production. 
Several of these nations are among the poorest nations in the world.

But copper and manganese are two minera ls which are found in abundance in 
the deep seabeds. Should new supplies of these minerals be opened through min
ing the deep seabeds without an effort a t international regulation, the economies 
of several- developing countries would be seriously threatened, damaged, a nd/or  
destroyed. Without careful international regulation of production and marke ting 
of the resources of the oceans, the lives of millions of people could be adversely 
affected.

The U.S. Dra ft Seabed Treaty moves in a positive direction by calling for an 
interna tional regime with at  least half of the represented countries being from 
the developing nations. This regime would license all deep sea mining operations. 
But the Treaty does not specifically call for production and market ing controls 
tha t would protect the economies of developing nations. In order to promote more 
equitable treatment of these nations, the Treaty  should attend  to this point. 

U .S . TREATY AN D THE DEVE LOPING NAT IO NS

At a time when many domestic interests are pressuring the United States away 
from international cooperation and responsibility to the poor nations, the U.S. 
Draft Treaty is a hopeful sign. It  contains the  beginnings of a program of coopera
tion and respect between the developed and developing worlds. Significantly, the 
Treaty  recognizes the oceans as belonging to all men and women, and calls for 
interna tional preservation and protection of this immensely rich resource. In 
addition, the Trea ty recognizes the right  of the developing nations to have a 
major portion of revenues from license fees.

We would urge, however, tha t in the course o f subsequent negotiations and 
discussions during the United Nations Law of the Sea Conference, the United 
States delegation should respond to the call of the developing nations for promo
tion of a broader kind of shar ing : the distribu tion of profits from actual produc
tion and the sharing of technological skills. The sharing might be achieved 
through the international regime itself, through joint  ventures with developing 
nations, or through multi-la teral accords.

Another very impor tant point deserves a ttention . The Treaty  specifies that  of 
the twenty-four members on the Council of the international regime, twelve 
should be developing nations and six should be the most industrial ized nations. 
While we appreciate  t hat representa tion is assured at  least twelve of thedevelop
ing nations, we would urge tha t the United States support more flexibility in 
choosing the other twelve countries. The pressure of negotiating with the six 
most developed nations—on whom many developing countries depend for trade 
markets as well as development assistance—might deter free and open negotia
tion. This would be particular ly true where the  special needs of the developing 
nations are concerned.

CONCLUSIO N : A POSIT IVE  OPPORTUNITY

The United States  is at the present time in a particularly  good position to 
exercise leadership in the search for more global social justice. House Resolution 
216 supports a positive step in that direction, the Dra ft Seabed Treaty  of August, 
1970. By paying atten tion to the needs and hopes of the developing countrie s 
through serious consideration of the social justice issues, the United States has 
the opportunity to promote a seabed policy of significant merit.

In closing, we would echo the words of Bishop John J. Dougherty as he urged 
the cause of international justice  before the platform committees of the Demo
cratic and Republican parties  in 1972. “We submit tha t this proposed Seabed 
Treaty war rant s serious promotion by the United States, and efforts of various 
interests, including Americans, to pass national legislation which circumvents 
its measures should be vigorously res isted.”



STA TEM ENT  OF MAR GAR ET L. GER STL E, U.S. COMMIT
TE E FOR TH E OCEANS, IN SUPPOR T OF LAW OF
TH E SEA  RESOL UTI ON
Next November or December, af te r more tha n five years  of preparatio n in a 

committee of the UN General  Assembly, the  first comprehensive inte rna tion al 
law of t he  sea conference in  fifteen years will be convened. Pre paratory  meetings 
for the  conference are  now being held in New York. The resolu tions  now before 
the  Sena te and House res tat e policy objectives for  a fu tur e legal regime of the 
oceans th at  have  been advocated by Imtli Democratic and Repub lican Adminis
trat ions. The resolutions  are  inten ded to encourage our delega tion to the con
ference and its prepar ato ry sessions to work for  an early and comprehensive 
agreement  that  can govern the  vas t changes now taking place in man 's use of 
the oceans.

Why is such a new regime for  the  oceans so imperative? Essenti ally  it is be
cause in the  historically  brie f time span of l itt le over a decade, man 's use of the 
seas have  changed and  are  changing radica lly. And the United States, with  a 
multiplicity of imp ortant int ere sts  in the oceans, both economic and marit ime, 
and in the  protec tion of our  m arin e environment , has  a grea ter  s take  than most 
in a regime of law which can cre ate  orde r out of the burgeoning chaos of con
flicting uses and claims  to man’s las t and greate st fron tier.

The principa l body of existing law of the sea is that  which has been devised 
and accepted  over the centuries to govern man’s ancient and prim ary  use of h is 
ocean environment: a s a route of p assage for  ships and goods, and people, and  to 
a lesser extent as a source  of food from fish. It  is of course essential to the 
United State s, as a major maritime  power, that to a maximum extent  consis tent 
with internatio nal  rules of safe ty, pollution and other desi rable uniform regula
tion, the  so-called “freedom of the  seas” be preserved for  all. The extension of 
more tha n a hundred nat ional land  frontiers  into the  world’s oceans can only 
subject to mul titud inous conflicts a world fro nti er which is essen tially  common 
to all coas tal sta tes  and cover 70% of the  plane t. Yet such claims are  occurring, 
as nations  with litt le interest in commercial or naval passage about the globe, 
and gre at hopes fo r riches from the  ocean 's resources, seek to protec t any possible 
benefits through extensions of ter rit or ia l sea claims up to 200 miles or more.

Agreement on the need for  a new law of the sea conference recognizes that  in 
some degree  the  tradit ion al ma ritime  uses of the  oceans, and the new economic 
uses which include exis ting  offshore oil drilling, the imminent mining of manga
nese nodides, and new, or  re ’ativel.v new, factory ships which have revolutionized 
the  fishing industry,  are often in conflict.

It  ha s l>een argued by some th at  i t would he d esira ble for  the  U.S., o r any othe r 
stat e, to claim sovereign rights  to coasta l seas and all the ir resources out to 200 
or 500 miles or as fa r as fancy or resources might  stre tch and power protect. 
Rut, what then of the  princ iples  of freedom of the  seas for  the passage of our 
vita l commerce or the  U.S. nava l fleet? And what then of freedom of overfligh t 
which is an adjunct of freedom of the seas, and subject to the  control of the 
coas tal sta te  over ter ritor ial  wa ters? What would he the  price  of widening still 
fu rth er  the  gap between the  rich and the poor, as the  technically  capable and 
powerful appropriate vas t ocean resources , depriving the embittered developing 
nations  of a sha re in the resources which are the common heri tage of our  planet?  
What then of the  conflict and chaos of such an “ocean colonial period”, which 
could result  only in conflict and chaos instead of the order, res tra int , and accom
modation which would result  from clea r ocean law and an effective Internatio nal  
Seabed Authori ty? Clear ly extensive ter ritor ial  claims are  inconsistent with  the  
flexible and multip le uses of the  oceans that  now exist  and will increase in the 
future . Both the  in tere sts of th e internatio nal  community and those of the  coastal 
sta te  can be accommodated in an agreed regime based upon reciprocal righ ts and 
duties.
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Rec og ni tio n of  p re fe re n ti a l ri ghts  of a co as ta l st a te , w heth er th ey  be to  fish ery 
re so urce s, or to  th e m in er al  re so ur ce s of  th e  seab ed  to  an  ag re ed  d is ta nce fr om  
th e co as t ca n be  ac co m pl ishe d w ithout th e  so ve re ign pol it ic al  cl ai m s of an  ag e 
lon g p ast  an d w ithou t ex clus ion of  th e  ri ghts  of  al l nat io ns to  sh a re  in  so me 
fa sh io n in  th is  comm on heri ta ge o f m an ki nd  . . .  in  th e ne ed  t o p re se rv e i t . . . a nd 
th e ri gh t to  s hare  i ts  b en efi ts.

Since di sc us sion s on th is  su bj ec t w er e begu n l>oth in th e U.S . and w ith in  th e  
in te rn ati onal co m m un ity some  six or  se ve n year s ago, we hav e been  in cr ea si ngly  
w ar ne d by sc ie nt is ts , ex pl or er s,  and st uden ts  of th e se as  of th e gr ow in g hazard  
to th e  ocean en vi ro nm en t. Th e oc ea ns  a re  th e so ur ce  of  al l li fe  on  e a r th ; th e  
des tr uct io n  of  th e ir  n a tu ra l st a te  now’ p re dic te d by some  of  th e mor e apo ca ly ptic 
of  ou r sc ie nti st s wou ld  in  tr u th  end li fe  on ea rt h . Thi s is a co nd iti on  no one s ta te  
ca n co nt ro l . . . n o r ca n po w er  p ro te ct  aga in s t th e  con sequ en ce  o f m ari ne  acc id en t.

In  sum , man  is mov in g a t a g re at pace , an d w ith  lim ited  kn ow led ge , in to  a  ne w 
wor ld , g re a t w ith  pr om ise fo r econom ic be tt er m en t,  an d fr au g h t w ith th e danger s 
of  our st il l lim ited  kn ow ledg e of th e se as . I t  is a jo urn ey  we m ust  ta k e  to get her , 
an d ca re fu lly.

The  re so lu tion s no w be fo re  th e  Co ng ress  en do rs e th e  ob ject ives  th a t w’ere  en
vision ed  in th e  P re s id en t’s st a te m ent of  O cean  p oli cy  of  M ay 23, 1970. a st a te m en t 
which  w as  th e  culm in at io n of ex te ns iv e co nsu ltat io ns  th ro ughout th e gov er n
men t, an d w ith  in te re st ed  pri vate  part ie s ov er  a pe riod  of  ye ar s,  duri ng  bo th  th e  
Ni xo n an d Jo hn so n adm in is tr a ti ons.  Tho se  ob ject ives  env is io n :

(« ) a lim ited  12 m ile te rr it o ri a l sea, tr a n s it  th ro ugh in te rn ati onal s tr a it s  
an d th e pre se rv at io n  of  free do m of  th e hi gh  se as  so th a t th e  sh ip s of  al l nat io ns 
may  fr ee ly  us e th e oc ea ns , re sp ec ting  th e ri ghts  of  ot he rs , but not su b je ct to  
th e pa ss in g po li ti ca l w hi m s of  a  hundre d co as ta l st at es .

(ft)  re co gn iti on  th a t th e  pro te ct io n of  th e ocean en vi ro nm en t an d th e ac 
co mmod at ion of a vari e ty  of us es  re quir es  cert a in  in te rn ati onall y  ag re ed  ri gh ts  
of  th e in te rn ati onal co mmun ity  as  a w ho le : to  pr ote ct io n from  po llu tion , to  
some  sh are  in  w hate ver econom ic w ealth  th e oc ea ns  be ds  may  yi el d and to  
th e pr ot ec tion  of  th e  in ves tm en t re quir ed  to  pr od uc e su ch  benefi ts ; pr ov is io n 
fo r o th er  * * * perh aps yet  u nf or es ee n * * * re as ona ble  u se s of  t he  oc ea ns  ; an d 
ce rt ai nly , a comm on and  co mpu lsory sy stem  of  dis pute  se tt le m ent so th a t th es e 
comm on ri gh ts  a re  no t su bj ec t to  un il a te ra l am en dm en t an d in te rp re ta ti on .

Th e U ni ted S ta te s has  mad e su gg es tio ns  an d pr op os al s to  ac co mmod ate bo th  
th e in te re st s of  th e coas ta l st a te  in  it s of fsh ore re so ur ce s an d th e in te re st  of  th e 
in te rn ati onal co m m un ity  in  our  comm on her itag e.  We ha ve  prop os ed  an  a re a  
of  p re fe re n ti a l m in er al  ri gh ts  in  an  are a  of  th e  se ab ed  beyond  th e te rr it o ri a l 
se a bu t an  a re a  in  which  in te rn ati onal co mmun ity  ru le s wo uld  be  ap pl ie d an d 
en forced , an d th e ri g h t to  a sh are  of  re ve nu es  recogn ize d. We ha ve  pr op os ed  
an  in te rn ati onal au th o ri ty  beyond  su ch  an  are a  to  re gula te  th e or de rly de ve lop
m en t of  th e m in er al s of  th e de ep  seab ed ; an d we ha ve  mad e se ve ra l pr op os al s 
with  re sp ec t to  th e  re ad ju st m en t of  co as ta l s ta te  fis hing  righ ts .

Thi s is a dif fic ul t ne go tiat io n.  I t  is  dif fic ul t be ca us e th ere  a re  fe w  comm on 
de gr ee s of  in te re st , ex ce pt  in th e u lt im ate  su rv iv al  of  our oceans , an d in  th e 
ex pe ct at io n of  fu tu re  bene fits. On ly g re a t po w er s a re  co nc erne d w ith  su b
m ar ines . W hi le  m an y st a te s ha ve  ex te ns iv e co nt in en ta l shelv es , th e ir  oil po te n
ti a l is a rb it ra ri ly  cl ust er ed  an d sc att ere d  ab ou t th e  globe,  as  a re  th e  kn ow n 
so ur ce s of  m an ga ne se  nodu les . Some  st a te s a re  ec on om ica lly  dep en de nt  on 
th e ir  fis hing  in dust ry . O ur  pla net  as  we  know, is  no t fa ir ly  co nst ru ct ed  in  th e 
d is tr ib u ti on  of  it s w ea lth  in th e se a an y more th an  in  th e  la nd . The  U ni te d 
S ta te s is fo rt u n a te  to  e njoy  bo th.

The  ne go tiat io n is  al so  dif ficult  be ca us e ru le s of  th e  se a appear so re m ot e 
from  th e  in te re st s an d th er ef ore  th e  a tt en ti on  an d su pport  of  mos t i»eople. 
And ye t from  th e pe rs pec tive of  de ca de s he nce such  ag re em en t may  be th e m os t 
im port an t st ep  th e w or ld  may  ta k e  * * * if  i t wi ll * * * to w ar d th e go ve rn an ce  
of th os e now em er gi ng  glo ba l pr ob le m s an d opp ort unit ie s wh ich  by th e ir  n a tu re  
are  no t am en ab le  to  unil a te ra l so lu tio n.  In  th is  sens e th e la w  of  th e  se a nego 
ti a ti on  is  a bel lw et her  fo r th e fu tu re .

So le t us  su pport  o u r de lega tio n in  th e  de gr ee  to  which  th e im por ta nce  of  
th e ir  ta sk  d ic ta te s.  The  br oa d an d b ip art is an  in te re st  th a t wou ld  be ex pr es se d 
in th e  pa ss ag e of  th ese  re so lu tion s wo uld co nst itut e,  we  th in k, a mos t im port an t 
ex pr es sion  of  su ch  su pp or t. We be lie ve  th a t th e  in te n t of  Hou se  R es ol ut io n 
216 an d of  Sen at e Res ol ut io n 82 is id en tica l. W e su gg es t th a t in  se ct io n (1 ),  
th e c le are r w or di ng  of  Sen at e Res ol ut io n 28 be used . W ith th a t sl ig ht ch an ge , 
we st ro ng ly  su pport  t he  pa ss ag e of  Hou se  R es ol ut io n 216.



STATEMENT OF ROBERT CORY, VICE CHAIRMAN,
COUNCIL OF WASHINGTON REPRESENTATIVES ON
THE UNITED NATIONS, IN SUPPORT OF LAW OF
THE SEA RESOLUTION
Mr. Chair man, I am joined in thi s testim ony by the Board  of Church and 

Society of the  United Metho dist Church, by the  Friends Committe e on Natio nal 
Legislation , and by World Fed era list s, U.S.A.

Oth er testimo ny prese nted to you deals  with the  rela tion  of environment, 
jus tic e and equity  for  develop ing natio ns, and mar itim e cons idera tions  rela ting  
to thi s resolution. I will emph asize  its  meaning for  peace and world order.

This  resolu tion recognizes the  impo rtanc e of the coming Law of the Sea 
Conference. The old law of the  sea, with  coas tal sta te contro l of the thre e mile 
wide ter rit or ial  sea and freedo m of the seas beyond, has broken down in a 
welter  of nationa l claims. Thes e claims  are  given urgency by new in te re st s; 
by desi re to  exploit gre at min eral  wealth , by use of modern equipme nt to make 
larg e fish catches, and by gre atly increased commercial and defens e interests. 
The th re at  of pollution hang s over  the  uncontrolle d pu rsu it of these interests . 
The present lack of common recogn ition of nationa l or int ern ational rights  and 
resp onsib ilitie s cannot long continue withou t gre at danger, both to man and to 
the  oceans.

The forthc omin g Law of the  Sea Conference may well be the  most imp orta nt 
worldwide conferen ce ever held. Both the Unite d Nati ons and the United  States 
have  recognized the need for  cle ar and  ju st  law for the  sea as “the common 
her itag e of man kind”.

The re is, there fore,  a basi s fo r hope. This  poin t in hist ory  may be compared 
with  the early  seven teenth c entu ry, when colonial rule  of th e Western Hemisphere 
and  of larg e pa rts  of Afri ca and  Asia was ju st  beginning. Wa r and conflict, 
ruth less  treatm ent  of wea ker peoples, and damage to na tur al environment fol
lowed. Simila rly, new technology now allows the techn icall y advanc ed and 
powe rful to carve up t he rela tive ly unspoi led seas in a new “ocean colonial perio d” 
of war, conflict, injustice, and  pollution . Now, the  damag e mig ht even be more 
serious .

Mankin d is fortu na te indeed th at  there is stil l time and oppo rtunity to shape  
a be tte r futur e for the  oc ea ns :—a futur e of peaceful , jus t, and order ly develop
ment for  the benefit of all mankind, along with  full prote ction  of ocean life 
and environm ent.

Since peace is more tha n absence of war, and requ ires  the presence  of jus tice  
and goodwill. United Sta tes  policy, endors ed by this resolution, calls for sub
sta nt ial  sharihg  of seabed revenues , pa rtic ula rly  for  the benefit of developing 
countries . It  also calls  for  “ord erly  and ju st  development of the mine ral re
sources of the  deep seabed as the  common her itag e of mank ind, protectin g the 
int ere sts  of both developing and  developed countries”. These are  stron g foun da
tions  for  ocean just ice,  and  the refo re for  ocean and gene ral peace.

Peace  requ ires cle ar cut, recognized, righ ts, which do not  now exi st for  the 
oceans. Boun darie s betwee n nat ion al and  intern atio nal  waters and the  limi ts 
to rig hts  of coasta l nat ions to seabed minerals, fishing, and  pollution control, are  
not agreed upon. This  makes  conflicts inevi table.  These are  now occurrin g, pa r
ticu lar ly over fishing righ ts. Would peace be likely in a commu nity if prop erty  
lines, and  even p roperty  ow nership, were not  c learl y e stablishe d?

Peace requires effective institu tions,  repr esen ting  the wider community, for  
prot ectio n of recognized righ ts, especia lly of the weak again st the  stro nge r and 
more ruth less , for  brin ging abo ut nece ssary  changes  peacefully, and for  peace
ful settl ement of dispu tes. Such effective int ern ational ins titu tio ns are  now l ack
ing for  the  oceans.

Peace also involves the  achie vement of securit y through con stan t searc h for, 
and buildi ng of m ore effectiv e bonds of intern ational tr us t and cooperation. Man
kind needs more experience and  experim enta tion  with  int ern ation al ins titu tion s, 
to meet the challenges pres ente d by an  in creasing ly complex and  danger ous world. 
The establish men t of an Inter natio nal Seabed Authority to help pro tect the  
common her itag e of the  oceans will give needed exper ience  and  knowledge.

Achievement of clear ly recognized community rights, of an effective int erna 
tiona l Seabed Auth ority , as  envisioned  by House Resol ution  216, will esta blish  
wise and workab le world law  over abo ut 65%  of the  world’s surface covered by 
wa ters  ov er 20 0 m eters  deep. This  wil l ind eed be a ma jor  ste p t owa rd world order.  
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First,  the proposed Inte rnati onal Seabed Authority avoids feat ures th at weaken 
some other intern ation al organizations. It will have its own revenue from license 
and rental fees, and thus will not he dependent on gran ts by nations. Its  Council 
will not be hampered by veto or one nation-one vote. It  will have the power of 
peaceful enforcement through its own tribunal , fines, and (in  extreme cases) 
withdrawal of licenses. It  will not be dependent for enforcement on gettin g na
tions to carry out sanctions, or war, against nations. In short, it will have an 
excellent chance to work successfully.
Second, the Inter natio nal Seabed Authority will provide new opportunities 

for cooperation in research, in sharing of information, and in increasing the 
capabilities of developing nations in ocean science and technology.

• In this last  half of the 20tli century, a new field of knowledge lias been opened 
up—oceanography. As scientists of various nations work together in an atmos
phere of intern ation al cooperation, they will find answers to problems tha t tran 
scend national boundaries. The establishment of a regime of law and equity will 
encourage this growth of knowledge.
Third, the Internat iona l Seabed Authority  will channel net seabed income for 

the benefit of developing countries. This can be a unique opportunity to help 
redress the imbalance between the indust rial and the developing nations. Here 
the principle of the common heritage will be put into practice. Nations not 
equipped to utilize the resources of the seas will have a stake in wise and 
prudent exploitation of t he wealth of the oceans.

We th ink tha t some ocean revenues should be used to help developing nations 
acquire and benefit from ocean technology. We also think tha t the Inte rnati onal  
Seabed Authority itsel f should be able to explore the intern ational seabed area, 
and to enter into a few joint ventures for its exploitation. This will bring it 
knowledge which will be valuable in the management of deep ocean resources.

We think tha t the International Seabed Authority should have the power to 
regulate ocean hard mineral production to protect common heritage revenue, and 
also to prevent undue hardship to developing countries through damage to thei r 
land based minera l income.

We think tha t the International Seabed Authori ty’s income from deep seabed 
hard minerals should not be restricted to license or small rental fees, bu t should 
include substantia l royalty payments.
Fourth,  we emphasize the importance of intern ational stand ards and regula

tion to prevent ocean pollution. We do not want to see competition between nations 
in exploitation of ocean resources at  least monetary expense and grea test 
environmental cost.

We think tha t developing state  fishing for coastal and anadromous species 
should be protected, and tha t conservation and protection of ocean life is very 
important.
Fifth,  While an autonomous organization, the proposed International Seabed 

Authority will be a par t of the “United Nations Family,” its success will g reatl y 
strengthen the United Nations, and the whole movement toward effective in ter-

• national organization. It  will gain experience, and establish precedents, which, 
as confidence is built  will be applied to such problems as environment and arms 
control and disarmament.

It is my conviction, and the conviction of those associated with me in this 
testimony, that  this increasing confidence in and use of effective inter natio nal

• organizations will enhance the security and welfare of the citizens of the  United 
States as well as of citizens of other countries. Our view is tha t pur nation will 
not be losing or sacrificing power or advantage. Rather,  we affirm that , in putti ng 
forward the principles of House Res. 216, endorsing the objectives of the Pres i
dent's Ocean Policy Statement, members of Congress will be making a signifi
cant contribution to the peace, prosperity, and moral integrity  of our nation. 
This is a step toward real national security.



INTERIM REPORT, COMMITTEE ON DEEP SEA MINERAL 
RESOURCES, THE AMERICAN BRANCH OF THE IN
TERNATIONAL LAW ASSOCIATION, JULY 19, 1968

I. INT RODU CTION

1. Subject M atter o f this Repor t
Heightened interes t in and concern over the availability of new sources 

of ocean minerals, both fuel and non-fuel, are common aroun d the globe. 
It is clear that a serious, and probably prolonged, process of interna
tional debate and decision is now in its initial stages and tha t states are 
moving to clarify their  common interests in ocean resources develop
ment. The purpose  of this Report of the American Branch Committee 
on Deep Sea Mineral Resources is to discuss considerations  relating to 
the exploration  for, and the exploi tation  of, mineral  resources beneath 
the world oceans, and to mak e recomm endations concern ing the legal 
framework for such explo ration and exploita tion.

2. l.L .A . Act ion at He lsink i (1966)
The International Law Assoc iation  is indebted to the foresight  of the 

Executive of the Netherlands Branch in taking the initiative of es tablish
ing a committee to study the legal regime of deep sea mining, whose 
report  at the Helsinki Conference brought to the atten tion of all the 
looming importance  of this subject. Thereafter, the Executive Council 
on 12 November 1966 set up a working group  on “Deep  Sea Mining,” 
with the late Rea r Admiral M. W. Mouton (Nether lands) as Chairman, 
for the study of this subject .* The American Branch Commit tee pre
sents this Report in furtherance of that  inquiry.

3. Current A ctiv ities  
(1) United Nations

On the international  level marine  science affairs engage the attention 
of at least 100 different public and private  organizations, but most public 
atten tion is devoted  currently  to the events taking  place in the United 
Nations itself, including especially the General Assembly and the Eco 
nomic and Social Council. The latte r in 1966 adopted Resolu tion 1112 
(X L)  which reques ted the Secre tary-General :

(a ) to make a survey of the present state of knowledge of these 
resources of the sea, beyond the continen tal shelf and of the tech
niques for exploiting  these resources . . . ;

(b ) as a par t of tha t survey, to attem pt to identify those re
sources now considered to be capable of economic exploitation, 
especially for the benefit of developing countries ;

* Adm iral Mou ton was succeeded by Prof.  D. H. N. Johnson,  of Great  Brita in.

(118) 1
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(c)  to identify any gaps in available  knowledge which meri t 
early atten tion by virtue of their  importance  to the development of 
ocean resources, and of the pract icality  of their early explo itation.

(Pursuant to this request the Secretary-General in early 1968 released 
two reports dealing with mineral resources and living resources other 
than fish.) In 1966 the General Assembly also adopted Reso lution  
2172 (X XI ) endorsing the ECOSOC Resolution, request ing a compre
hensive survey of activities in marine  science and technology arou nd 
the globe, and fur the r request ing the Secreta ry-General in cooperation 
with UNESCO and FAO  to formulate proposa ls for:

(a) Ensuring  the most effective arrangements for an expanded 
programme of interna tional cooperation  to assist in a better under
standing of the marine  environment through science and in the 
explo itation and development of m arine resources, with due regard 
to the conservation of fish stocks;

(b ) Initiat ing and strengthening marine  education and train ing 
programmes , bearing  in mind the close interre lationship between 
marine and other sciences; . . . .

In implementing this request the Secretary-General appointed a Com
mittee of Experts and his repo rt and proposals are at this writing ex
pected  to be released  momentarily.

Most recently, in December of 1967, the General Assembly  adopted 
Resolu tion 2340 (X XI I) entitled “Exam ination of the question of the 
reservation exclusively for peaceful purposes of the sea-bed and ocean 
floor, and the sub-soil thereo f underlying the high seas beyond the limits 
of the present national jurisd iction and the uses of their resources in the 
interes t of  mankind.” The Resolution established an Ad Hoc Committee 
on the Oceans which was to prepare for the 23rd General Assembly a 
study which would include:

(a ) A survey of the past  and presen t activities of the United  
Nations, the specialized agencies, the International Atom ic Energy 
Agency and other  inter-governmental bodies with rega rd to the 
sea-bed and the ocean  floor, and of existing internatio nal agree
ments concerning these areas;

(b ) An account of the scientific, technical, economic, legal and 
other aspects of this item;
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(c) An indication regarding pract ical means to promote inter 
national co-operation in the exploration , conservation and use of 
the sea-bed and the ocean floor, and the sub-soil thereof, as con
templa ted in the title of the item, and of their resources, having 
regard  to the views expressed  and the suggestions put  forward by 
Member States, during the considerat ion of th is item at the twenty- 
second session of the General Assembly; . . . .

This Ad Hoc Commit tee, on which 35 nations  are represented, has 
constituted two working  groups. One deals with technical and economic 
matte rs, one with legal matter s. The  plena ry Committee and the two 
working  groups have held a n umber of meetings, but, as of this writing, 
thei r repor ts are not yet available.

(2 ) U. S. Government

The Congress of the United  States has devoted several years of in
creasingly closer study to the requiremen ts of a nationa l effort to harness 
the resources of the sea to the benefit of the United States and mankind . 
The  culmination of this Congressional activity came with the adopt ion 
of the Marine Resources and Engineering Development Act of 1966.

The major significance of the Act lies in the creation of a cabine t- 
level body, called the Nationa l Counci l on Marine Resources and Engi
neering Development, charged  with the responsibility , inter alia, of de
veloping a comprehensive program of marine  science activities. Of 
equal, if not more, importance the Act  called for the establishment by 
Presidential appointment of a Commiss ion on Marine Science, Engi
neering and Resources which was to “make  a comprehensive investiga
tion and study of all aspects of marine science in order to recommend 
an overall plan for an adequate national oceanographic  program that 
will meet the present and future national needs.” The Commission is 
composed primarily of private citizens; only five of the fifteen members 
may be from the Federa l Government .

In addit ion to stimulating intensive activities within the many federal 
agencies involved in marine science affairs, an impo rtant  effect of the 
creation of these two bodies has been both  to provide a much sharper 
focus upon  marine  science affairs in the United States and to establish 
a means by which new ideas can be generated and important initiatives 
identified and set in motion . Thus far  in its two annual reports the 
Council has devoted predominant  atten tion to this latter task, in each 
instance selecting programs deserving prior ity and designating the lead
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federal agency for implementation . The Repor t of the Commission is 
formally due in January  1969, and is expected to be available  late  in 
1968.

Among the most  importan t results thus far of the Council’s work is 
the concept of the International Decade of Ocean  Exploration (ID OE ) 
which was initially proposed by President Johnson in March 1968. A 
White Paper on the Decade issued by the Council in May offers the 
following elaboration:

The Decade is envisioned as a period  of intensified collaborative  
planning, development of nationa l capabilities, and execut ion of 
nationa l and international  programs of oceanic research and re
source exploration. Knowledge of the ocean and its resources is 
exceedingly limited. Because  of the very size, complexity and var 
iability of the marine  environment, scientific investigations of vast 
scope will be necessary if knowledge of this environment is to in
crease within a reasonably short  interval. At the same time excel
lence, experience, and capabili ties in marine science and technology 
are shared by many nations . Hence, a broad program of ocean  
exploration  can be carried out only through a cooperative effort by 
many nations. The success of such an endeavor will depend in 
large measure on the extent to which various nations contribu te 
thei r part icular expertise and capabilities, assume a share of re
sponsibili ty for the program, develop their  manpow er and facili ties, 
and disseminate to others the results of scientific discover ies.

(3 ) Bar Associat ion and  oth er gro ups

Paralle ling this greatly intensified governmental activity are numerous 
private  groups whose activities include technical , economic and legal 
consideration  of marine  resources. Among  these are the Comm ittee on 
Oceanography of the Section of International and Comparative Law of 
the American Ba r Association, the Committee on Marine Resources  of 
the Section of Natu ral Resources Law, and the Standing Comm ittee on 
Peace and Law through United Nations , of that Associat ion, and the 
National Petro leum Council’s Committee on Petroleum Resources under 
the Ocean  Floo r. Each of these has published, or circulated, draf ts of 
important reports.

(4 ) Questions D iscussed

These various events on the internationa l level, and within the United 
States and in governmental and private bodies within other count ries,
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set the framework for this present Rep ort of the American  Branch  Com
mittee. These  activities emphasize tha t there are great deficiencies and 
gaps in basic knowledge of the marine  environment and  its resources 
which must be remedied if wise decisions are to be made. In all inter
nationa l and national considerations and expressions  thus far  made, 
overwhelming emphasis is placed  upon the need for intensified scientific 
and technica l research and legal analysis.

In light of these considerations the Committee’s Rep ort  and recom
mendations deal both with the procedural  question of when to attempt 
revision of the  law of the sea and with the two substantive questions now 
most frequently discussed:  (i)  the limit of the exclusive jurisdiction of 
the coastal  states with respec t to the exploration and exploitation of the 
natural resources of the  sea-bed and sub-soil of submarine a reas adjacen t 
to thei r coasts, pursuan t to the principles recognized in the 1958 Con
vention on the Continental Shelf, and (ii)  the choice of regimes best 
adapted to the development of the natural resources of the deep ocean 
floor seaward  of the areas encompassed  by the jurisd iction of the coastal 
states.

This report does not discuss military and security questions because 
we assume that the deep sea floor, by common accord, will be re
garded as not subjec t to acquisi tion of territorial  sovereignty, and will 
be reserved for peaceful purposes.

II. NEED FO R FU RTH ER STUD IES A N D  EX PE RI EN CE  
BE FO RE  C O N V EN IN G  A N  IN TER N A TIO N A L 
CO NFE RE NCE  TO  RE VISE  L A W  OF  TH E SEA 

RELATIN G TO M IN ERA L DEVELO PM ENT

Afte r careful review of developments in ocean use, the Committee 
believes tha t it is n ot in the common interest immediately to seek inter
natio nal agreement , by means  of an international conference, on the 
issues of the limit of the continenta l shelf and of a regime for the deep 
ocean regions beyond the limit  on the rights of coastal states. Rath er, 
the present need is for  the  careful  studies and inquiries requi red in p rep
arat ion for negotiat ion of such agreements as may eventually be required 
as we gain knowledge of, and  experience in, the marine environment. 
A number of major considerations indicate tha t to attempt  legal regula
tion for mineral explo itation through a large multilateral conference 
would  probably hamper rather than promote wise use of  ocean resources.
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These considerations include:

1. There  is widespread misunderstanding  or lack of knowledge of the 
exten t and distribution o f ocean resources  and of the conditions  r e
quired for their productive use;

2. There  is resul tant  inability to identify anticipated  legal and political 
problems with useful precision;

3. Many, if not  all, states are unable presen tly to determine the ir na
tional  interests in the development of ocean mineral resources and

* associated issues;

4. Provision of an adequate jurisd ictiona l and regulatory  framework 
for management of ocean  mineral resources is dependent upo n a 
majo r international effort at research and exploration  in  the oceans;

5. Satisfactory accomplishment of a comprehensive program in scien
tific research  and exploration  requires an intensive effort on the 
part of many states over a period  of many years.

In sum, these  factors  strongly urge that  s tates refra in from any imme
diate  action toward convening a new law of the sea conference  o r toward 
revision of the Geneva Conventions. It is, however, conceivable tha t the 
required majority of states does not or will not similarly weigh these 
factors and tha t an internationa l conference on the law of the sea will 
again be convened in the nea r future . The Ad Hoc Comm ittee of the 
United Natio ns may or may not recommend such a course . It is also 
quite conceivable that  means other  than  formal  trea ty revision may ap
pear  desirable for clarifying certain problem s, particularly concerning 
the continental shelf.

* In either  event,  it is incumbent upon  those concerned with the pro
tection  of the common interests  of the states to offer their  views on the 
legal areas which will best provide  for those common interests.

* Accordingly, the remainder of this Rep ort is devoted to the system of 
law which, in our  view, does or should govern the exploration, develop
ment, and production of the mineral resources underly ing the high seas 
(for this discussion, the term “high seas” refers to the oceans  beyond 
the terri toria l sea ).

The choice of a legal regime involves two groups of prob lems:

1. What geographical restric tions, if any, ough t to be imposed on the 
exclusive jurisd iction which the Continental  Shelf Con vention  rec-
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ognizes in the coastal nation with respec t to the mineral resources 
in and beneath the adjacent bed  of the sea?

2. Seaward of th e exclusive jurisdiction  of the coastal s tate, determined 
by the Convention on the Cont inental Shelf, is it necessary at this 
time to establish any formal regime to govern mineral exploration 
and production? If so, what should  be the objectives and structure 
of such a regime?

III . CRIT ER IA  FO R O PTIM U M  M IN ERA L DEV ELO PM EN T

1. Objectives o f mineral legislation

Our principal concern in this Report is to identify the requirements 
for bringing into product ive use the minerals located b eneath the oceans. 
The mineral  deposi t which remains  undiscovered, or, being discovered, 
remains undeveloped, is as useless to man as though it d id not  exist.

The world-wide  experience of nations has demonstra ted tha t a suc
cessful system of mineral development laws, whether operat ing on land 
or under the sea, should have these objectives:

(1 ) To encourage the discovery and putting to work of the world’s 
minerals at the lowest cost to consumers consistent with a fair return 
to the investo r and with the maximum ultimate recovery of those 
minerals , having in mind the needs of future generations as well as our 
own.

(2 ) To bring about maximum ultimate recovery by encouraging con
servation— in the sense of wise use— both  of the minerals themselves 
and of the natural forces, such as reservoir energy, which are requi red 
for their  production; conversely,  to deter  the physical waste of the 
world ’s mineral estate.

(3 ) To facilita te access to minerals, on a non-discriminatory basis, 
by all responsible interests.

(4 ) To reconcile competing uses of the environment  and minimize 
the adverse effect of mineral operations on tha t environment.

2. The  essentials which a mineral regime  
must of fer to bring about de velo pme nt

To accomplish the objectives  tha t we have identified, it is not enough 
to articulate them in statute s or  conventions.



Men must be induced to risk life and  treasure to find and win min
erals. The business of discovering and producing  them is hazardous 
enough on land. Under sea, it is much more costly and risky, both  
financially and physically. Capital must be attracted to the deep  sea 
mineral business in competition with other  demands upon it, and in 
compet ition with safer  mineral investments on shore and in shallower 
waters.

Successful minera l laws offer three  general types of inducement to 
attr act capita l and talen t:

(1 ) The minera l regime must offer encouragement to look for min
erals, tha t is, to undertake reconna issance  or prospecting in  the hope  of 
finding areas promis ing enough to justify later expenditures  on concen
trated explora tion.

(2 ) Security of tenure is essential. The enterprise which drills wells 
or sinks shafts in search of minerals  is gambling large sums, with the 
odds heavily against the finding of a mineral deposit of value justifying 
the amoun t of  money invested. It requires the exclusive right to occupy a 
stated  area  for explo ration and the exclusive right to produce minerals  
discovered in that area , and to do so for an assured  period of time—  
both  the area  and the time being commensura te with the characte r of 
the risk taken and the amount hazarded.

(3 ) The mineral ventu re must  have a reasonable prospect that,  in 
the event of success, the exactions of the granting authority, in royalties 
and taxation, will not be so oppressive as to stifle the unde rtaking or 
discourage its continuance .

3. The application o f the foregoing principles 
to undersea mineral developmen t

It does not appe ar to require  argum ent that  if the  foregoing principles 
for the protection  of the public interest and the recognit ion of  the miner’s 
necessities are essential  to a successful mineral regime on land,  they 
must be essential elements of a successful regime undersea, where risks 
are immensely greater. At sea, the geology is hidden , no outcrops  are 
visible; the expenses in all phases of exploration are much larger; if 
minerals  are discovered, the costs of development, produ ction , lifting, 
and transportation are enormously increased. The  unde rsea  mineral 
venture is even more capital- intensive than a comparable venture on 
land,  and, if a mineral deposit  is found,  it must therefore have grea ter 
producibility or higher  unit value than  need be shown by the economi
cally producible  onshore deposit.
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The problem to be considered here, therefore, can be resta ted as fol
lows: Wha t kind of undersea mineral regime will best encourage pros
pecting, guarantee security of tenure, and fairly balance governmental 
financial exactions with the risks of the enterprise, while bringing about 
the maximum ultimate recovery of minerals  at the lowest ultimate  cost 
to the consumer, and with an acceptable level of dislocation of othe r 
uses of the marine environment?

The problem, as indica ted earlie r, divides itself into two phases:  one 
related to the jurisd iction of the coastal state,  the other to the regime 
(whatever  it m ay be) seaward of the coastal  state’s area o f competence.

IV. TH E AREA  OF  CO AS TA L STAT E 
EX CL US IV E JU RIS DIC TI ON

The  jurisdicion of coastal  states  with respect to the natu ral resources 
of the sea-bed and sub-soil areas under the high seas is determined by 
the Geneva Convention on the  Continental  Shelf. By that instrument 
the community of nations has decided tha t the interests of mankind are 
best served by reserving to coastal  states exclusive sovereign rights in 
the natu ral resources of the sea-bed and sub-soil of the submarine areas 
adjacent to their  coasts, not  only to the 200 meter depth,  but  beyond 
tha t depth “to where the dep th of the superjacent water admits of the 
exploitation of the natural resources.” The basis for this recognition of 
exclusive mineral jurisd iction  is twofold: the predo minant interes t of the 
coastal state in the bed of the sea adjacent to its shores, and the neces
sity for certainty as to what law is applicable to that sea-bed. To date, 
some three-score nations have given recognition to the principles of that 
Convention, 36 by ratifying  it, the others by adopting major provisions 
of it in domestic  legislation or regional agreements . From the wide 
accep tance of the principles set forth  in the Convention, even by states 
which are not parties, it is clear tha t they constitute  part of customary 
international law.

However, for reasons seldom made explicit, some find difficulty with 
the boundary definition in the Convent ion, particularly in terms of the 
reach of the exploitab ility criterion in ligh t of  the  pr inciple of adjacency. 
Accordingly, a number of alterna tives are now being advanced in vari
ous quarters for revising the  Continental Shelf Convent ion in ord er to 
place  a firm limitation on coasta l control.  The Committee believes that 
this assumption of a need to revise the Shelf Convention is unwarranted
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in terms of proje cted  technological progress  in offshore mineral exploi
tation. Reasonably  interp reted,  the Convention definition of the shelf 
extends, and limits, coastal contro l to adjacent marine regions of suffi
cient extent  that  the oute r limit of contro l will not be reached for a 
very long time.

As a general rule, the limit of adjacency may reasonably be regarded  
as coinciding with the foot of the submerged portion of the continental 
land mass. There is strong supp ort for this view in the draft ing history 
of the Convention,*  although other interpretations have been advanced. 
From the geological standpoint, this interface  at the submerged cont i
nental margin  is a profound natural boundary.  Characterized by a 
marked change of struc ture between  the continental mass and the crus t 
of the deep ocean  basins, it is generally to be found at a d epth of from 
2,000  to 3,000  meters. As stated recently by the United  States rep re
sentative  in the Technical and Economic Working Group of the United 
Nations Ad Hoc Commit tee:

“The  composition  of the continents, including their  submerged 
parts,  is basically  different from tha t of the oceanic crus t of the 
deep ocean basins. The boundary between the two is one of the 
most profound natural interfaces. It is grada tional in many places 
and not easily established by direct  observation, but generally oc
curs near  the base of the continental slopes at a depth of about 
2500  meters.

* * * * *

" . . .  The  grada tional interface between the submerged par ts of 
the continents and the ocean basins naturally  fixes the seaward 
limit of any continen tal feature, and is from the scientific poin t of 
view the conceptual boundary between continenta l and ocean ic sea
bed resources. It is important to recognize, however, tha t neither 
this nor  any other geologic or topographic boundary is sufficiently 
distinc t and consisten t to serve by itself as the means of defining a 
precise juridical boundary.”

In view of the fact that  this featu re is thus often difficult to locate  from 
direct  observation, it would seem reasonable and convenient to equate it 
generally, for the time be ing a t least, with the 2,500  m eter isoba th. This 
would be in approximate  accord with the geological realities.

See Appendix to this Report.
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We are advised informally  by scientists of the U. S. Geological Survey 
tha t about 7.5 percent of the are a of the ocean floor is encompassed by 
the 200 mete r isobath. Similarly, abou t 16 percent of the area  of the 
ocean  floor is included within the 2,000 mete r contour. While no com
parable estimates are available for the 2,500 mete r isobath , adjacent to 
the continents, an estimate has been  made for the 3,000  mete r isobath 
(world-wide, not merely adjacent  to the continents) , and the percentage 
of the area of the world’s ocean basins  found to be included by that i so
bath is about 25 percent.  It  would appear, therefore, that if coastal state 
mineral jurisdiction is equated  geographically with the submerged con
tinental  land  mass (the  continental margin, including the geological 
concepts of the continental shelf, the continental slope, and the landward 
portion of the continental ris e),  and if this, in turn,  is equa ted provi
sionally with an average water dep th of 2,500 meters, adjacent to the 
continents, the result is tha t substantially  less than  20 percent of the 
area of the world’s sea-beds is within the exclusive minera l jurisdict ion 
of the coastal states, and more than  80 percent of the total sea-bed area 
is outside  the coastal regime with respec t to mineral development.

In part icular instances, as where there  is a very narrow or ill-defined 
continental margin, it may be equitable to regard  the limit of adjacency 
as extending beyond this line. In such situations , the adjacency concept 
gives the coastal state exclusive mineral jurisdic tion in an area of 
deep ocean  floor which is reasonable  with regard to all re levan t circum
stances. In general, a reasonable  measure  of this jurisdiction might well 
be the average width of the continental margins of the world ’s oceans, 
or approximately 100 miles, though there  might be situations, as in the 
case of some of the smaller seas, in which a different standard would be 
more appropriate.

Special problems may also occur with respect  to islands.
On the view proposed above, a sufficiently definite seaward limit for 

the exclusive jurisdic tion of the coastal state may be persuasively derived 
from the language of the Convention as it now stands. Any  doubts or 
differences can be resolved on an ad hoc basis as they arise. Hence 
there  would seem to  be at this time no need to consider possible changes 
in the Convention in antic ipation of the time when it becomes open to 
proposals for revision in June  1969. Likewise, it does not  now seem 
desirable to urge the convening o f a new in ternat ional  conference, which 
might well raise more problems than  it would settle.

Nevertheless, in view of current debate over the limit of coastal state 
jurisd iction under the present Convention, it may be desirable that  this



limit be explicitly clarified. Ra the r than  attem pt such clarification 
through an international conference, it would appe ar prefe rable  to deal 
with the mat ter by means of parallel ex par te declara tions in which the 
states concerned would volunta rily recognize limits on their  exclusive 
jurisdiction  along the lines suggested in this Report. Such decla rations 
might well contain not only an express recogni tion of the proposed  defi
nition of adjacency, but also an affirmation of inten t not  to recognize 
more extensive claims by o thers—e.g., to the middle of the great  oceans. 
By such means it would be possible to build up a patt ern of concord ant 
state practices by which the meaning of the existing C onvention language 
may be authoritatively determined.

In connection  with the ex par te declara tions above mentioned, states 
may also wish to give serious consideration to provision, in accordance  
with internal law and consti tutiona l procedures , for allocation of a por
tion of the revenues derived from par t of the area  of coastal  cont rol to 
an international fund earmarked for expenditure for generally approved  
internationa l purposes. Different conclusions  might be reached by dif
ferent  states depending upon current levels of foreign aid expenditures 
and policies relating to dedica tion of revenues  derived from specific 
sources for specific purposes. In the United States, such policy decisions 
must be made by the Congress.*

V. TH E DEEP OCEA N FL OOR BE YOND TH E AR EA  
OF  CO AS TA L CONTROL

1. The need for a sound beginning
We turn now to consider  the deepe r ocean areas, those seaward of the  

coastal regime established by the Convention on the Continenta l Shelf. 
Inasmuch as the coastal regime controls mineral  development on the 
continents, including  the submerged continental land mass, and this, gen
erally speaking , extends to depth s of the orde r o f 2,500 meters, it seems 
valid to expect that  the opportuni ties in the areas under coastal  contro l 
(con trast ed with the formidable technica l and economic problems at
tending  mineral development beneath deeper wate r) will occupy  the 
creative and productive energies of scientists and engineers for several 
decades to come. Mineral  developments will move out to very deep

* Mr. Finlay dissents with respect to this paragraph, saying: “ I see no more 
reason for a nation’s allocating a portion of the revenues derived from offshore 
operations than for allocating a portion of the revenues from onshore operations 
to international purposes and the very making of the suggestion casts an implied 
cloud on the title of the coastal states to the mineral resources of thei r con
tinental margins.”
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waters only when net costs of exp loration and production there will com
pete favorably with like costs for obtain ing those minerals  on land or 
beneath shallower waters, or with the costs of obtaining acceptable  sub
stitutes.

The hard  minerals most frequently mentioned as deep sea resources 
are those found in so-called manganese nodules  (i.e., manganese, copper, 
nickel, cob alt) . The known onshore deposit s of manganese superior to *
the average grade found in the nodules exceeds 100 years of supply of 
the world ’s consumption  at present rates . The known onshore deposits 
of the other components of the nodules  is less, in terms of years of con- *
sumption , but  is still measured in four to ten decades, and these metals 
are not immune to compet ition from substitutes— aluminum for copper, 
for example. This is without reference to the formidable technical prob 
lems involved in mining beneath water depths nearly  twice as great  as 
that which crushed the submarine “Thresh er” ; delivering the ore in 
very large daily tonnages;  receiving it on board a floating smelter or 
beneficiating plan t which must operate in the open stormy sea in fixed 
positions (or  lose contac t with the submarine hoisting dev ice) ; and 
processing it by metallurgical techniques not yet available, but  which 
must  be devised if these metals are to be separated from the highly 
refrac tory material containing them.

With respec t to oil and gas, the geologists believe that the major op
portunities lie in the sediments of the continental margin— the areas 
which are now subject to coastal jurisd iction— and not  in the floor of 
the deep oceans, which is of  quite different geologic origin. Aside from 
this, it is valid to expect tha t development of petroleum resources be
neath  the oceans  will first take place  in the shallower  areas, for eco
nomic reasons. Experience to date  has shown that  the  out lay for moving 
out into deeper water has risen almost  in geometr ic proportion , as re
lated to depth . Competition of non-conventional onshore substitutes, 
such as tar  sands, oil shale, and hydrogenation of coal, as well as 
other  energy sources, such as nucle ar fission (and , potential ly, nuclear *.
fusion ) will impose limitations on incentives for petroleum production 
from the deep ocean floor. For example,  it has been estima ted by Chair
man Seaborg of the United  States Atom ic Energy Commission that:

“ . . . fusion of the atoms of heavy hydrogen available in the oceans 
of the world will open up an energy resource equivalent to 500 
Pacific oceans filled with high grade  petro leum .”*

* Dr. Glen T. Seaborg, “The Prolife ration of the Peaceful Atom,” before the 
American Publ ic Power Association, May 11, 1967.



This is not to say tha t the development of the minerals of the deep 
ocean floor beyond the continental margins will not  occur. But  the as
sertion,* frequen tly repeated,  that some six b illion dollars of gross annual 
income from undersea mineral development  could accrue  by 1975 to 
the United  Nations or  other internationa l agency which might contro l 
access to the ocean floor is a wholly unsuppor ted factual  assumption, 
and an unacceptable premise  for urgency in devising a regime to govern 
the deep ocean floor. It is significant that  this estimate  was based  in 
part  on the assumption th at the sovereign rights of coastal nations should  
terminate at the 200 mete r isobath , or at 12 miles from the neare st 
coast. As we have indicated, this would require agreement of the coastal  
nations to relinquish thei r exclusive rights in the minerals of the sub
merged continental land  mass seaward  of the 200 meter isobath , now 
recognized in them by the Convention on the Continental  Shelf. As 
coastal nations comprise five-sixths of the membership of the United 
Nations, this does not  seem a viable premise , quite aside from the 
illusory am ount associa ted with it.

While it thus appears that  there is no precipitate  necessity for the 
structuring  of a regime to govern the development of the minerals 
beneath the oceans seaward  of the existing mineral  jurisd iction of the 
coastal states, it is appropriate to recognize the necessity for studying 
and agreeing on a formulation of internationa l legal principles based on 
existing customary internationa l law which will encourage exploration  
and protect explo itation of the resources of the deep sea floor.

In the meantim e, such initial mining opera tions  as may occur  in 
the deep ocean are unlikely to be the occasion for conflict which can
not be disposed of satisfactorily by available international legal prin 
ciples and institut ions. Deferment of attem pted altera tion of the regime 
has also the great  v irtue, surely to be considered an important objective, 
of delaying action until the dimensions  of the problem are far more  
clearly appre hended than  is present ly the case. Experience gained with 
exploitive opera tions  within the area  of coastal control  may well furnish 
us with the guidelines by which problems in the deeper  regions beyond 
may be resolved in accord  with the common interests of all.

2. Possible regimes or  arrangements to control  
mineral d evelopment of the deep ocean floor

In view, however, of the very long time which will be requ ired,  or 
should be requi red, for negotiating a new international agreement  for

* Statement of the Ambassador of Malta, H. E. Dr. A. Pardo, United Nations 
General Assembly, November 1, 1967.
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the deep sea-bed  (if such agreem ent is believed to be requir ed) , it is 
appropr iate  to investigate various alternatives. Three major  choices are 
most frequently suggested.

(1 ) The flag nation concept

One concept is essentially tha t of laissez faire: let the appropriation 
and development of the minerals of the deep sea-bed continue to be 
undertaken by any nation willing to risk its treasure  and the lives of its 
nationa ls to win those minerals.

(2 ) Creation of an international licensing mechanism
At the opposite end of the spect rum is the proposal for establishment 

of an internationa l licensing autho rity. This presupposes the creation  in 
some supranational agency of a new competence, not now existing, to 
grant or refuse reconnaissance permits, exploration  licenses, and pro
duction concessions just  as sovereigns now do within their  national 
jurisd iction on dry land and on the continental shelf. Presum ably the 
new supranational agency would, or could, contro l or proh ibit produc
tion, set prices, control repa triat ion of capital and profits, and fix and 
collect taxes and royalties, as some sovereigns do. Neither the United 
Nations  nor any other international entity now has competence to exer
cise such powers. Presumably the nations  of the world, collectively, do 
have that competence, but they have not, singly or collectively, delegated 
it to the Assembly of the United Nations .

(3 ) Registry and code of  conduct

A third  and intermediate solution  is the ultimate establishment of 
“norms of international  conduct,” to be obeyed by every natio n whose 
flag is flown by an explo ratory expedition. Coupled with this, the 
establ ishment, by international  convention, of a central registry system, 
has been suggested as a refinement of the flag-nation concept . A two
fold concept seems indicated: registry of national claims, and a code 
of national conduc t in the occupation and use of the areas claimed. 
These concepts find analogies in the existing mineral laws of many 
countries.

If such arrangements evolved on the pattern of existing national laws, 
notice would be recorded in an international  registry office by the flag 
nation of the expedition, stating  the intended occupation of specified 
areas, of prede termined permiss ible size. An exclusive right of occu
pancy, secured  for a known time, would accrue to the recording nation, 
for the benefit of its licensees, with respect  to the published area. The
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right would rema in exclusive, however, only so long as work cont inued 
in conformi ty with specified criteria. If minerals  were found, thei r pro
duction  would be governed by the laws of the nation which had regis
tered  the original notice of intent. In addition, it has been suggested  
that the availability of areas for mineral development, under the registry  
scheme, particular ly the requisite  distance  offshore from adjacent states,  
would be determined by internationa l convention and not by the 
registry office. Recogn ition of previously acquired rights is an essential 
of the scheme, as is the recogni tion of compet ing interests in the use 
of the marine environment , e.g., for fishing and navigation.

It would be appropr iate  in the development of a treaty  covering these 
provisions to give consideration  to the recommendation advanced by the 
United States Representa tive on June 20, 1968, to the Legal Working 
Group of the U. N. Ad Hoc Committee to Study the Peaceful Uses 
of the Sea Bed and Ocean Floor Beyond the Limits of National Juri s
diction for the “ded ication as feasible and practicable of a port ion of 
the value of the resources recovered from the deep ocean floor to world 
or regional community purposes.”

The algebraic form in which the registry concept is here stated is de
liberate . Some of the difficulties, including the problems of compe ting 
notices of claims, priorities, areas, dura tion , work requi red to keep 
claims alive, and so on, are self-apparent. No one knows as yet how to 
put numbers into any of these concepts . No one will know how to do 
so until after a grea t deal of deep sea exploration and discovery of min
erals has taken place. This exploration , in our view, should be encour 
aged, not retarded.

While we prefer the intermediate  solution (No.  3 abo ve) , we decline 
to charac terize the flag nation concept (No. 1 above) as one tha t invites 
“ana rchy” or “chaos” or “race to grab,” as some have contended. 
This approach  is not one characterized by the absence of law. On the 
contrary, we are of the opinion that  under existing law a state  has 
competence to establish  limited rights of jurisdiction and contro l over 
minerals of the sea-bed by effective use of the area encompassing them. 
We are of the further opinion that, in the event of conflict between 
the mineral  development  projec ts of two or more nations, there are 
established principles of international  law, now applicable to the high 
seas, which would be available to resolve such conflicts on an ad hoc 
basis. Nevertheless,  we recognize that these existing principles may  not 
provide an adequate  basis for long-term development of these resources 
in an order ly manner. If a comprehensive legislative solution can be
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designed in advance  for this purpose, tha t possibility should be carefully 
explored.

We recommend against any attem pt at a solution through the c reation 
of an internationa l licensing mechanism (No. 2 abo ve) , in the fore
seeable  future. To create  and define the powers of such a supranational  
authority  would be an enterprise  rivaling in magni tude the creation of 
the United Nations itself. It could  not be self-created by resolution 
of the Assembly. It presupposes that  the maritime nations of the world 
would delegate to a super-sovereign  the power to prevent their own 
exercise of powers, now possessed, to occupy and use the bed of the 
deep sea beyond na tional jurisdic tion.

There is no reason why use of deep sea mineral resources should 
be made contingent upon the solution  of political problems of such 
magnitude, or  why explo ration of the deep ocean floor should be 
prohibited  pending the accomplishment of that  solution  (as some have 
suggested). It is enough  to say tha t any scheme which adds costs, 
delays, and internationa l politics to the formidable obstacles which 
already confront the would-be explorer of the deep sea-bed bears  the 
burden of proving the necessity for its existence.

VI. CONCLUSIONS AN D REC OMMENDATIONS *
1. With respect to the gathering o f factual information
Full support should be given to the International  Decade of Ocean 

Exploration, now being formulated,  and to the continuance of the max
imum international cooperation in the acquisition and exchange of infor
mation about the ocean floor.

There should not be any embargo on or prohibition of exploration 
of deep sea mineral resources pending  the negotia tion of an international 
agreement relating thereto. To the contrary, all possible explora tion, 
research, and exchange of knowledge should  be encouraged. There is 
no need to prohibit this desirable progress  because of uncertainties as 
to who shall control  produ ction , if minerals are discovered.

2. With respect to the  area wi thin the exclusive jurisdiction 
of the coastal nations over submarine mineral resources

Since exploration  and explo itation of undersea minerals is likely to 
occur earlier in the shallower waters of the oceans adjacent to the conti-

* Members of the Committee have exchanged views with members of similar 
Committees of the American Bar Association, in preparation of these Conclusions 
and Recommendations.
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nents than in the abyssal depths, it follows tha t if jurisd ictional uncer
tainties  arise to impede such opera tions  during  the next several decades, 
such problems will be primarily related to the scope of the mineral juris
diction which is already vested exclusively in the coastal  states by the 
“exploi tability” and “adjacency” crite ria of jurisdiction  which now ap
pear  in the Cont inental Shelf Convention. This uncertainty, if necessity 
for its resolution occurs , might be removed by consultation among the 
major coastal nations which are capable of conducting deep sea mineral 
development, looking  toward the issuance by those states of parallel 
ex parte  declarations. These declarations might appropriately restrict 
claims of exclusive sea-bed mineral jurisdiction,  pursuant to the exploit- 
ability and adjacency factors of the Continental Shelf Convention, to
(i)  the submerged portions of the continental land mass, limiting this 
provisionally to a  d epth  of, say, 2,500 meters, or (ii)  to a stated distance 
(say 100 miles) from the base line, whichever limitation encompasses 
the larger area.* Such declarations might appro priately recognize special 
cases. Two such classifications suggest themselves: (i)  In the case of 
states whose coasts plunge precipi tously to the ocean floor (e.g., on the 
west coast of South  Am eric a), the suggested 100-mile limit on sea-bed  
mineral jurisd iction  would automatically operate  on  the deep ocean floor.
(ii)  In the case of narrow or enclosed seas, the principle of adjacency 
might appropri ately  carry coastal mineral jurisdiction  to the median 
lines, even though these are beyond  the continental blocks.

This proposal should not necessita te any amendment of the text  of 
the Continental Shelf Convention. That Convention’s differentiation be
tween the coasta l state ’s exclusive rights in sea-bed minerals , on the one 
hand, and, on the other hand,  the non-exclusive status  of the sea-bed 
with respect  to research  and other uses not related to mineral  exploita
tion, would be retained. So also with the Convention’s preservation of 
the high-seas status of the overlying waters.

It would, however, be both  appropria te and desirable to reiterate these 
understandings in the recommended declarat ions. In the instance of 
scientific research, which is being increasingly impeded by the requ ire
ment of coastal  consent for research undertaken on the cont inental shelf, 
these parallel declara tions might be employed  to secure grea ter protec
tion for this vital activity.

* Mr. McC racken, while joinin g in the report,  would pre fer  n ot to suggest figures.
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3. With respect  to the regime which should be applicable to 
the minerals in and under  the sea-bed, seaward o f the  
limi t of  the coastal state’s exclusive  jurisdiction

(1 ) We do not consider it admissible under presen t circumstances 
to vest jurisdiction in the Unit ed Nations or in any other international  
organization to admin ister an international licensing system with power 
to gran t or deny explo ration and production concessions with respect  
to undersea minerals.

(2 ) We think there  should  be created an international commis
sion (including adequate representation of the maritime powers now 
engaged in oceanic research and mineral exp lora tion ), or vesting re
sponsibili ty in an existing commission so const ituted,  with instructions 
to draf t a convention (subject, of course, to ratification ) which shall 
have as its objectives:

a. Crea tion of an international agency with the limited  functions of 
(i)  receiving, recording, and publishing notices by sovereign nations of 
their  inten t to occupy and explore  stated areas of the sea-bed exclusively 
for minera l production, notices of actual occupation thereof,  notices of 
discovery, and period ic notices  of continuing activity, together with (ii)  
resolu tion of conflicts between notices recorded by two or more nations 
encompassing the same area.

b. Estab lishment of norms  of conduct by sovereign nations  with re
spect to the recording of the notices proposed in the preceding para
graph, and in the occupation of the sea-bed  and exploration and produc
tion of minerals  theref rom. The  drafting commission could appropri 
ately recommend for inclusion in the resulting convention, among other 
things, standards (or  a mechanism to establish  stan dards) relating to 
permissible areas for inclusion in exploration and production phases, 
periods of exclusive rights of occupancy, requirements of diligence as 
related to tenure , conservation, avoidance of pollution, accommodation 
with compet ing uses of the marine environment, etc. The instructions 
to the negotiating commission should stipulate that the resulting conven
tion shall contemplate tha t the actual production and marke ting of min
erals discovered shall be controlled  by the laws of the recording nation, 
and tha t that  nation  shall be held accountable for the conduct of those 
opera ting under its flag in the exploration and exploi tation of minerals.

c. Estab lishment of (i)  reasonable  payments to be made, preferably 
to the World Bank, by the nation which under takes  mineral develop
ment, in areas seaward  of coastal  mineral jurisdic tion, in the nature of 
development fees or royalties , and (ii)  the purposes to which such rev-
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enues, when received, shall be applied.  These purposes should  be re 
stricted to international activities on which wide agreement can be 
reached, such as oceanic research, programs aimed at improved use of 
the sea’s food resources to alleviate protein malnutrition, and the devel
opment of the natu ral resources of the less developed countries.

Respectfully submitted,

Woodfin Butte 
Luke W. F inlay

(Al ternate:  Carlos J. Angu lo) 
William L.  Griffin  
G. W. H aight 
Bruce H arlow 
Ralph Johnson 
Douglas M. Johnston 
John G. Laylin 
John E. McCracken 
Myres M cDougal 
Joseph W. Morris 
Cecil  J. Olmstead 
R ichard Young 
William T.  B urke, Rap po rt eu r 
Northcutt E ly, Chairman

(Two members of the Committee, Messrs. Oscar Schachter, Director of Research, 
UNITAR, and Stanley N. Futterman, Legal Adviser for Special Political Affairs, 
Department of State, have asked that, because of their official positions, particu
larly in relationship to the work of the United Nations Ad Hoc Committee, their 
names not be included as sponsors of this report. The Chairman, nevertheless, 
wishes to acknowledge, with appreciation, the contributions made to the Com
mittee’s discussions by Messrs. Schachter and Futterman, as well as by Prof. 
Henkin, whose dissenting views are printed herewith.)
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Dissenting Statement by Lo uis Henk in
I cannot subscribe to the Comm ittee’s repor t. In my view, its 

focus is narrow, its concerns paroc hial,  and its proposa ls short-sigh ted.
The laissez jaire philosophy which permeates  it is a dangerous
anachronism. The positions its recommends would lead to a “grab”
by the coastal states, especially the highly developed states, of resources
which the President of the United States has declared to be “the •
legacy of all human beings.”  They would seriously damage other
interests of all nations, including the coastal  states, and eventually  end
“the freedom  of the seas” in princ ipal parts of the oceans. •

I am particularly troubled by the proposed extension of the doctrine  
of the continental shelf to an area  more than  three  times tha t originally 
contemplated. Tha t recom mendation is without foundation in the 
1958 Convention, either  in its language or in its history. It would 
grab for the coastal states the resources of one-quarter of all the ocean 
bed, and the area in which the principal mineral resources are believed 
to lie. Even  in its narrow concerns, I believe this recommenda tion to 
be mistaken; the implication tha t it is better for entrepreneurs to deal 
with nationa l governments without internationa l regulat ion or inter
vention is a misreading of recent history and extremely  short-sighted.

But  the most serious consequences  of a magnified continental shelf 
are not even mentioned. For while the doctrine of the continental shelf 
formally  gives the coastal  state sovereignty only for the purpose of 
exploiting  mineral resources, exclusive jurisd iction for one purpose  
tends to expand to sovereignty  for all purposes. The Comm ittee’s 
proposal would mean that,  increasingly, one-quarter of the ocean— and 
in many ways the most  important qua rter—would tend to become 
territo rial sea. Surely, it would soon be effectively barred  to many 
other uses by othe r nations, including much navigation, scientific 
research, and defensive measures at sea that  are importan t to national 
security and world peace.

<

Comments by the Rapporteur and Chairman on 
Professor He nkin’s Dissent

1. As to the jurisdiction  of the coastal states: Professor Henkin 
apparently construes the Convention as though the exploitabi lity cri
terion were not there;  otherwise , his assertion tha t the submerged 
port ion of the continental land mass encompasses “an area more than 
three  times tha t originally contemplated” is irrelevant, because this 
is a comparison of the areas  included within the 200 mete r and 2,500
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meter isobaths. But the exploitability criter ion is there ; it explicit ly 
takes coastal jurisd iction  “beyond tha t dep th” of 200 meters; and 
if it is not limited to the continental  land  mass by the crite rion  of 
adjacency, as the Committee construes the Convention, then  what  other 
limit is to be found in the Convention? Professor Henk in does not  
tell us. The Committee proposes to limit, not extend, the exclusive 
coastal jurisdiction.  Of course, we decline to limit it to the 200 meter 
isobath , since the Convention itself says coastal  jurisd iction  extends 
“beyond that dep th,” just as we decline to extend it to the median 
lines of the oceans , as some have const rued the Convention.

2. As to the contention  that  the Continental  Shelf Convention, con
strued as encompassing  the seabed of the continental margin, would  
tend to expand coastal  sovereignty over the super jacen t waters : History 
does not support  this assertion . The claims of the Latin American  
countries to 200-mi le wide terri toria l seas antedate  the Convention. 
The Convention’s explicit dissociation of coastal  control  of the seabed 
from territorial  sovereignty over the superjacent waters has been 
respected, so far  as we know, irrespect ive of the width of the seabed 
area  under coasta l control.  The Commit tee proposes tha t this be 
reaffirmed in declarations of coastal states limiting their  seabed juris
diction to the continental margin.

3. As to the deep ocean floor beyond  coastal jurisd iction : It is 
strange to characterize as an “anachronism” the application of the 
principles of freedom of the sea to the bed of the sea, in ord er to 
maintain access to the world’s submarine minerals  for all mankind 
without  discrimination . These  principles have served mankind well 
for three  centur ies. It is curious to call “parochial” the Com mittee’s 
call for international agreem ent on enlightened standards of national 
conduct which will assure tha t this accessibility continues, accom
panied by recogni tion of one another’s investments in undersea mineral 
development, and is not replaced by claims of exclusive terri toria l 
sovereignty. It  is odd to call “nar row” our  proposal tha t the nations 
which take the whole risk of developing the minerals  of the deep 
ocean floor seaward of the coastal  jurisdic tions shall dedica te a portion 
of their  gains, if any, to the welfare of other countries.

William  T. Burke 
Northcutt  E ly
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AP PEND IX
After the preparat ion of the foregoing Report,  a repo rt of the 

National Petro leum Council, dated July 9, 1968, entitled “Petro leum 
Resources under the Ocean Flo or,” became available.

It  contains the following Appendix,  prepared  by Oliver L. Stone, 
Chairman-Designate of the Comm ittee on Marine Resources of the 
Section of Natu ral Resources Law  of the American  Bar Association. 
It  is repr inted here not as a part of this Rep ort,  but  as a matter of 
information, because of its relevance to the interpreta tion of the Con
vention on the Continental Shelf.

REV IE W  OF  BA CK GRO UN D A N D  N EGOTIA TIO NS 
LEA DIN G TO EX ECU TIO N OF 1958 GENEV A 

C O N V EN TIO N  O N  TH E CO N TIN EN TA L SH EL F
The 1958 Geneva Convention on the Continental  Shelf encompasses 

the “cont inental  margin.” *

The Convention, in article 1, defines the term “continental  shelf” 
as follows:

“Fo r the purpose of these  articles, the term ‘continental shelf’ is 
used as referring (a ) to the seabed and subsoil of the sub
marine areas adjacent to the coast but outside the area of the 
territorial  sea, to a depth of 200 metres or, beyond that limit, to 
where the depth of the  superjacen t waters admits of the exploitat ion 
of the natural  resources of the said areas; (b) to the seabed and 
subsoil of similar submarine areas adjacent to the coasts of 
islands.” **

The  definition, read in light of its history, may reasonably be inter
preted as encompassing the “continental  margin.” ***

* The term “continental margin” is used herein as it is defined in the report to 
which this appendix is a part.

** The text of the definition and the preparatory work leading to its adoption 
indicate clearly that the exploitability test was not intended to extend the 
shelf regime to mid-ocean, but rather  was intended to have some limitation 
to submerged areas reasonably “adjacent” to the coast. Evidence of this 
is revealed in the Interna tional Law Commission’s (ILC ) Report of its 
8th Sess. (U.N.  A/3159), pages 76-77, 81-82, hereafter cited as ILC 
Report; and in Fourth Comm. (Cont. Shelf),  Off. Records, Vol. VI, U.N. 
A/C onf . 13/42, pages 3-4, 8-12, 15, 21, 24, 27, 33-35, 40, 42, 53, 55, and 
88-92, hereafter cited as Four th Comm. Report.

*** Since the exploitability criterion and the adjacency test potentially permit 
extension of the shelf regime to the outer edge of the “continental margin,” 
that fact precludes all nations other than the littoral nation from asserting 
rights to shelf natural resources in this area.
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1. The history o f the Convention ’s defin ition of the 
term “continental  shel f”

In the Inte rnat iona l Law Commission’s (IL C)  first dra ft of the 
definition (195 1)  the “cont inenta l shelf” was defined as covering:

“the seabed and subsoil of the submarine areas contiguous to 
the coast, bu t outside the area  of territorial  waters, where the 
depth  of the superjacent waters admits of the explo itation of the 
natu ral resources of the seabed and subsoil.”

At its 1953 session, however, ILC changed the definition and defined 
the shelf solely in terms of water depth , using 200 meters as the outer 
limit.

At its final session in 1956, the ILC again changed the definition  
of “cont inental shelf.” This time the shelf was defined in substance 
as it appears in Article 1 of the Convention, embodying the alternate  
criter ia of water depth (20 0 mete rs) and exploitabi lity. The  ILC 
explained its final definition as having been prompted by action taken  
by the Inter -America n Specialized Conference on Conservation of 
Natu ral Resources: Continenta l Shelf and Oceanic  Waters, held at 
Ciudad Trujillo  (Dominican Republic) in March 1956. That con
ference had concluded tha t “the right of the coastal State shou ld be 
extended beyond the limit of 200 metres, ‘to where the dep th of the 
superjacent waters admits of the exploi tation  of the natural resources 
of the seabed and subsoil’.” (ILC Rep ort,  p. 41. )

In its final report  on the definition, ILC  makes clear  that  its definition 
departs from the strict geological concept of the shelf, stating (ILC 
Report, pp. 41 -42) :

“. . . the Commission therefore in no way holds tha t the existence 
of a continental shelf, in the geographical sense as generally  under
stood, is essential for the exercise of the rights of the coastal State 
as defined in these articles.”

And (id.):
“Again, exploitation of a submarine area at a depth  exceeding 
200 metres is not contr ary to the present rules, merely because  
the area is not a continental shelf in the geological sense.”

Further light is shed on the definition of the shelf, part icularly  the 
phrase “the submarine area  adjacent to the coas t,” by IL C’s com
mentary on its draft Article 68, which provides  tha t the coas tal State 
exercises over  the shelf “sovereign rights for the purpose of exploring  
and exploit ing its natural resources.”  The ILC points  out tha t once

95 -023  0  - 73 -  10
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the seabed and the subsoil become an object of active interest to 
coastal States with a view to explo itation of their resources, “they 
cannot be considered as res nullius , i.e., capable of being appro priated 
by the first occupier. It is natu ral  that  coastal States should  resist 
any such solution.” (ILC Rep ort,  p. 43 .) And then  the com
mentary proceeds (id.):

“Neither is it possible to disregard the geographical phenomenon 
whatever the term— propinqui ty, contiguity , geographical con
tinuity, appur tenance or identi ty— used to define the relationship 
between  the submarine areas in question and the adjacent  non- 
submerged land. All these considerations of general utility provide 
a sufficient basis for the principle of the sovereign rights of the 
coastal State as now formulated by the Commission. As already 
stated,  that  principle,  which is based  on general  principles 
corresponding to the present needs of the internationa l community , 
is in no way incompatible  with the princip le of the freedom of 
the seas.” (Emphasis  add ed. )

Thus, the ILC left no doubt tha t the “adjacent” areas to which the 
Convention relates includes the submarine areas  having “prop inquity , 
contiguity, geographical continuity, appurtenance or identi ty” with the 
continental land mass. The  “con tinenta l margin” meets all of these 
criteria , although any one would  suffice. It is, therefore, clearly 
encompassed by the Convention.

Addit ionally , the Ciudad Tru jillo Conference of 1956 is o f part icula r 
significance in construing the Convention’s definition because  it was the 
outcome of this Conference which prom pted  ILC  to incorporate the 
exploitability test in its final (1956)  draf t of the definition. The 
Trujil lo Conference (Committee I Report) reported:

1. “The  continental shelf is from the poin t of view of geology, 
struc ture and mineralogical charac teristic s, an integral, although 
submerged, part of the continents and islands.”

2. “Th ere is no uniformity as regards  the width, depth , and 
geological composi tion of the shelf, even in a single sea.”

3. “The shelf is and constitutes a valuable source o f natural  resources, 
which should be exploited for the benefit of the coastal state .”

4. “The extent of these resources is not  known exactly, but  it is 
believed that they bea r a relation to the extent  of the American 
shelf. . .

5. “Scientifically the term  ‘continenta l slope’, or ‘inclinat ion’ refers 
to the slope from the edge of the shelf to the greatest depth s.”
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6. “Technical  progress has been made  [in exploiting the resou rces of 
the shelf] and there are exploitations at depth s of near ly 1000 
mete rs.”

7. “The  term ‘continental terrace’ is understood to be tha t pa rt of 
the submerged land mass that  forms the shelf and the slope.”

From  the foregoing points the Committee concluded:
“The  American States are especially interested in utilizing and 
conserving the existing natural resources on the American  terrace 

' (shelf and slo pe).” (Words in parentheses  appear tha t way in 
original.)

And:
“The  utilizat ion of the resources of the shelf cannot be technically 
limited, and for this reason the exploitation of the continental 
terrace should be included as a possibility in the declaration of 
rights of the American States .”

The Conference * unanimously adop ted a Resolution  (Document 
95)  which r eads :

“ 1. The  sea-bed and subsoil of the continental shelf, continental 
and insular terrace,  or othe r submarine areas, adjacent to the 
coastal  state,  outside the area  of the territo rial sea, and to a depth 
of 200 metres or, beyond  that  limit, to where the depth  of the 
superjacent waters admits of the explo itation of the natural 
resources of the sea-bed and subsoil, appe rtain  exclusively to that 
state and are subject to its jurisdiction and cont rol.”

At the 1958 Geneva Conference on the Law of the Sea, the fourth 
Commit tee considered the draf t articles on the Continenta l Shelf. In 
commenting on the definition, particularly  the explo itation test, the 
spokesman for  the United States delegation (Miss Whiteman ) observed 
that (p. 40 ):

“The  definition of the rights of the coastal State to the continental 
shelf and continental slope  adjacent to the mainland proposed by 
the International  Law Commission would benefit individual States 
and the whole of mankind .” (Emphasis  added.)

This expression of understanding of the definition by the United 
States made during  the course of the debates, together with the fact 
that the United States had shortly  prio r there to joined  in the Ciudad 
Trujil lo resolu tion of M arch  28, 1956, proclaiming that “the  continenta l 
shelf, continental and insular terrace” appe rtain  to the coastal nation,

* Twenty nations including the United States participated in this Conference.
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places it in a uniquely strong position to announce its interpreta tion 
tha t the shelf regime encompasses the “continenta l margin.”

Dr. Garcia-Am ador,  a delegate to the Ciudad Trujil lo Conference , 
served thereafter as Chairman  of ILC during its eighth session at which 
the definition of “continenta l shelf” was revised to include the 
exploitability test along with the 200 meters criterion. His views 
undoubted ly were significant in bringing abou t this change. He writes 
(Garcia-Amador, The Exploitat ion and Conservation of the Resources 
of the Sea (2nd ed., 1959, at p. 108):

“As we have indicated , the geographical configuration of the bed 
of the sea contiguous to the coast of continen ts and islands is 
sometimes so irregular tha t it cannot be defined in terms of the 
shelf or terrace concepts. When this is so, as in the case of some 
countr ies in the American  continent and elsewhere, the coastal 
State may exercise the same exclusive rights now enjoyed by those 
which have a continen tal or insular shelf  and terrace, provided 
the depth  of the superjacent waters admit  of the exploitation of 
the natural resources of the seabed and subsoil and that  the 
submarine areas be adjacent  to the terri tory of the coastal State.” 
(Emphasis  adde d.)

And continuing (id.,  p. 130):
“. . . States enjoy present legal powers when the submarine area 
adjacent to their terri tory has the configuration  of a shelf, defined 
by the limit of the 100-fathom line. Potent ial or future powers 
would be enjoyed by them,  for example, according  to the system 
adopted by the International  Law Commission, with respect  to the 
slope and the corresponding part of the terrace, and by all coastal 
States with regard to the other submarine areas adjacent to their 
territories.  . . .” (Emphasis added.)

At ILC’s eighth session (195 6)  at which consideration was being 
given to changing the definition of the continental shelf as it appeared 
in the 1953 draft  (out to the 200-meter water depth line),  Dr. Garcia- 
Amador proposed a definition substant ially the same as that in the 
Ciudad Trujillo  resolution of March 28, 1956. McDougal and Burke 
comment on this proposal as follows (Th e Public Order of the Oceans, 
by McDougal & Burke, p. 68 3) :

“Some controversy atten ded the suggested elimination of the 
continental shelf term and the references to the ‘continental and 
insular terrace’, but this became muted  when it was realized that  
a criterion embracing both a 200-meter depth  and the depth 
admit ting exploita tion would  embrace such areas if they were in 
fact exploitab le or came to be.”
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A somewhat similar proposal by Panama  was rejected by the Fourth 
Committee, no doubt for the same reason and also because the Panama 
proposal would  not have automatical ly vested Convention rights to 
the 200-meter water  depth contour (Repo rt of Fourth Comm., 
pp. 32-33, 127).

Within  the Fou rth Committee the United Kingdom proposed an 
amendment to the definition to confer  sovereign rights in the coastal 
nation for exploring and exploiting the natural resources “over the 
submarine areas  adjacent to its coast  but  outside the terr itori al sea, 
up to a dep th of 550 metres” (Re por t of Fou rth Comm., p. 13 2) . It 
was stated tha t “the continental slope ended in most places at that  
depth [550 meters]” (id.,  at 36 ). The reasons underlying the 
rejection of this proposa l are not specified, but it would app ear  tha t the 
delegates did not want to restrict the Convention’s exploitability 
coverage to the specified depth limit.

2. Subsequent action by nations
Since the Convention went into effect in 1964, the Uni ted States 

by action take n by the Inte rior  Department, has clearly evidenced its 
const ruction tha t the definition extends far beyond the 200 meter water- 
depth  line. In 1961, the Associate Solicitor of the United States 
Departm ent of Interior issued a memorandum concluding tha t the 
Secretary’s leasing power  under the Outer Continental Shelf Lands  
Act, read in light of the Convention on the Continental Shelf, extends 
to an area lying abou t 40 miles off of Califo rnia in water-depths 
ranging up to 4,020 feet with the grea ter par t being in excess of 
600 feet. The  Secretary has also issued oil and gas leases in water- 
depths  up to 1,500 feet.

Moreover, the Secretary of Inte rior  announced, in June 1965, that 
he had authorized  approval of plans of a company to cond uct a core 
drilling project on the Continenta l Slope in the Gulf of Mexico off the 
coasts of Texas, Louis iana and Flor ida in waters ranging in depth from 
600 to 3,500 feet. This “permit” or author ization is not to be confused 
with the grant of an oil and gas or other mineral lease. It appears 
that this perm it was issued pursuan t to § 11 of the Out er Shelf Act 
and the Secretary made clear in the permi t that “No rights to any 
mineral leases will be obtained from these core drilling prog rams.” 
Also, on May 26, 1967, the U. S. Geological Survey announced  
approval of plans for another company or  group  of companies  to 
conduct a core  drilling program on the Continenta l Slope beyo nd the
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continental shelf “off Florida and northward  to points seaward of 
Cape  Code and Georges Bank.” The release states that  “No rights 
to any mineral leases will be obtained from these core drilling 
programs”. The release indicates  tha t abou t 21 core holes will be 
drilled beneath the floor of the Atlantic Ocean in water ranging in 
depths  from 650 feet to 5,000 feet. The depth of pene tration in each 
core test is limited to a maximum of 1,000 feet.

In a lette r opinion of Februar y 1, 1967, from the Deputy Solicitor 
of the Departm ent of Inte rior  to the Corps of Engineers , it is made 
clear  that the Department is of the view that  Cortez Bank is an area 
under United States jurisdiction under the Outer Continental Shelf 
Lands  Act  and the Convent ion on the Continental Shelf. Cortez Bank 
is located abou t 100 miles from the California mainland and is 
separated  from the mainland by ocean floor trenches as much as 4,000 
to 5,000  feet deep, although the Bank itself is covered by shallow 
water.*

At the March 11, 1968, meeting  of the United Nations Ad Hoc 
Commit tee to Study the Sea-Bed and Ocean  Floo r Beyond the Limits 
of National Jurisdic tion, the spokesman for Canada said (A /A c. 
13 5/1 , p. 33 ):

“In  the view of  the Canadian author ities, the presen t legal position 
regarding the sovereign rights of the coastal States over the 
resources of submarine areas  extending  at least to the abyssal 
depth s is not in dispute.” (Emphasis  added.)

And, according to the U. N. press release of the March 21, 1968, 
meeting of the Ad Hoc Comm ittee (U. N. Press Release GA /35 85 ), 
the Canadian spokesm an’s views are reported thus (p. 2 ):

“The [Ad Hoc] Committee should  define the limits of the area 
covered  by the resolution  [Gen. Ass. Res. 2340  (X XII)].  In his 
view, the areas over which coastal States had sovereign rights 
included, without doubt, the continen tal shelf and its slope.” 
(Emphas is added.)

In view of the foregoing, the United States would be fully justified 
in asserting that  the Convention on the Continental Shelf encompasses 
the continental margin.

* Barry, “Administration of Laws for the Exploitation of Offshore Minerals 
in the United States and Abroad”, ABA National Institute on Marine Resources, 
6/9 /67 , p. 12.

[End of Appendix by Mr. Stone.]



SE CO ND IN T E R IM  REPO R T, CO M M IT TEE ON D E E P  SEA
M IN ER A L RESO U R C ES, TH E A M ER IC A N  B R A N CH  OF
TH E IN T E R N A T IO N A L  LAW ASS OCIA TIO N, JU L Y  1970

I. IN TR OD UC TI ON
Interest  in and concern for the availability of new sources of ocean 

minerals, both fuel and non-fuel, are intensifyin g aroun d the globe. A 
serious, and probably prolonged, process of debate and development 
relating to the creation of a body of international law to govern deep sea
bed mineral recovery is now taking place in a number of international 
and domestic forums. States are moving to clarify thei r nationa l and 
shared interests in ocean resources development.

The purpose  of this Report of the American Branch Committee on 
Deep Sea Minera l Resources is to discuss considerat ions relating to the 
exploration for, and the exploitation of, mineral  resources beneath  the 
world’s oceans beyond the limits of national jurisd iction  and to make 
recommendations concerning the legal framework for such exploration 
and exploitation.

This  Repor t builds upon our Interim Report of July  19, 1968, in which 
this Committee preliminarily  examined the question of the establishment 
of a deep seabed regime. That 1968 R epor t also discussed a t length  the 
question of the seaward limits of exclusive national jurisdiction  over the 
exploration and exploitation of the natural resources of the seabed. We 
then expressed the conclusion that the language of the 1958 Geneva Con
vention on the Continental Shelf was sufficiently precise in its definition 
of the seaward  limits of exclusive national jurisdiction  to require no 
amendment. In our view, the development of customary internationa l 
law suppor ts the same conclusion. Accordingly, the Committee stands 
on its prio r position that  rights  under the 1958 Geneva Convention  on 
the Continental Shelf extend to the limit of exploitability exis ting  at 
any given time, within an ultimate  limit of adjacency which would 
encompass the entire  continen tal margin. This Report now goes on to 
discuss the development of a deep seabed regime beyond the limits of 
national jurisd iction .

This  Report draws heavily upon studies made by the Secretary  Gen
eral of the  Uni ted Nations, the statements of delegates at the U. N. Sea- 
beds Committee, the repor ts of tha t Committee, writings of scholars, and 
repor ts of learned societies. We acknowledge these source materials as 
extremely helpful to us in this Introduct ion rath er than by extensive 
footnoting.

II. CONTEMPORARY DEVELOPMENTS 
A. The United Nations
Afte r a yea r’s initial work concerning the world’s deep seabeds, the 

Ad Hoc Committee on the seabeds was succeeded a t the 23rd  Session of
i

(147)
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the U. N. General Assembly by the “Committee  on the Peaceful Uses of 
the Sea-Bed and Ocean Floor  Beyond the Limits of National Jurisdic 
tion.”* The new Committee, composed of 42 nations, was instructed, 
among other things, to study the elaboration of the legal principles and 
norms to promote international cooperation  in the exploration and use 
of the seabed and ocean floor beyond the limits of national jurisdiction.**

The  principal activities of the Seabeds Committee since its creation 
have been discussions on possible legal principles — a framework for a 
future regime governing explorat ion and exploitation of the deep seabed 
(pursued  mainly in the legal sub com mit tee)— and on technical and 
economic questions pertinent to such a regime (pursued  mainly in the 
economic and  technical subcommittee).

The U. N. General Assembly itself also has been active in seabeds 
matters and voted passage of fou r seabeds resolutions at its 24th Session 
in December 1969.

The first, Resolution 2574A (X X IV ),  requested the Secretary General 
to “ascerta in the views of member State s on the  desirability of convening 
at an ear ly da te a conference on the Law of the Sea to review the regimes 
of the Hig h Seas, the Continental Shelf, the Ter rito rial  Sea and 
Contiguous Zone, Fishing and Conservation of the Living Resources  
of the High Seas, particularly in order to arrive at a clear, precise and 
internationally  accepted definition of the area of the seabed . . . beyond 
national jurisdic tion, in light of the regime to be established for that 
area .”

There is a likelihood of an affirmative response by a large number of 
member States  to the Secretary General’s poll requested in Resolution 
2574A (X X IV ).  Such a response could pose serious problems. A pre
mature interna tional conference without adequate  preparation  could 
delay for years the successful completion of a viable deep seabed regime, 
as well as possibly re-open many of the issues which were adequately 
resolved in the 1958 Geneva Conventions on the Law of the Sea. It  may 
be noted tha t the Internationa l Law Commission engaged in almost a 
decade of p repa rato ry work prio r to the 1958 Conference. It seems cer
tain that similar  extensive preparation will be necessary to ensure the 
success of any conference dealing with a deep seabed regime.

* A /RES /24 67  (X X II I) , December 1968.
** The term  “beyond the limits of national jurisdic tion ” has been used to mean 

beyond the  seaward limits of a coastal nation’s exclusive sovereign righ ts to explore 
and exploit the natural resources of its  legal Continental Shelf.
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The second resolution (2574B) passed by the General Assembly 
refe rred the major seabed issues to the Seabeds Committee, from which it 
requested prepa ration of a comprehensive and balanced set of legal pr in
ciples to be submitted to the General Assembly at its 25th Session this 
fall. The resolution also sought to encourage the Seabeds Committee to 
formulate recommendations regard ing the economic and technical con
ditions and the rules for the exploitat ion of the resources of the seabed 
in the context of the regime to be established.

The March 1970 meeting of the Seabeds Committee did not reach 
agreement on such a set of principles. The Committee, however, did 
produce an informal document setting forth alternat ively phrased general 
principles which could provide the basis for further refinement at its 
August 1970 meeting in Geneva. At that meeting the Seabeds Committee 
will have the opportuni ty to produce the set of legal principles requested 
of it.

The th ird seabeds resolution (2574C) called upon the Secretary General 
to prepare  a fur the r study on various  types of international  machinery ,* 
particu larly an interna tional mechanism which would have jurisdiction 
over peaceful uses of the  deep seabed including power  to control all activ i
ties relating to exploration and exploitation  of seabed resources.

The Secretary General had previously prepared a comprehensive study 
on possible forms of machinery,** which included the models of a “reg is
try ” system, a “licens ing” system, and an internat ional opera ting agency. 
The fact that  this resolution  was adopted by the General Assembly after 
the Secretary General had already conducted a “machinery” study is 
suggestive of the support among some underdeveloped nations for an 
international opera ting agency, and suggestive of their apparent presen t 
disapproval of a regis try or licensing arrangement, such as has been 
recommended by some of the  developed nations.

The fourth resolution (2574D) — the so-called Moratorium Resolu
tion — passed by the General Assembly last fall declared that  pending

* The term “machinery” has been used to mean several things. To some, it means 
the rules and procedures rela ting to substantive rights and duties for  the exploration 
and explo itation  of deep seabed resources. To others,  it means the form  of an 
interna tional adm inist rative agency, including its composition and author ity,  which 
would have some re lationshp  to a future agreed upon system of deep seabed exp lora
tion and exploitation. Oth ers  have used the  term to mean a combination of  rules and 
procedures plus an international administrative  mechanism.

♦* A/ AC . 138/12 and Corr. 1 and Add. 1 and Add. 1/Corr.  1 (Ju ne 1969).
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the establishment of an international  regime, States  and persons, physical 
or juridica l, were “bound to refrain” from all activities of exploitation 
of the  resources of the area of the seabed and  ocean floor and the subsoil 
thereof, beyond the limits of national jurisdiction. The resolution also 
declared that  no claim to any part of the deep seabed or its resources 
should be recognized. Furth er discussion of this  resolution and its impli
cations follows under Section V II  of this report.

B. The United States

Much interes t has been stimulated in the public and priva te sectors in 
the United States regarding the development of a deep seabed regime. 
In 1969, the National Commission on Marine  Science, Engineering  and 
Resources released its report. Our Natio n and the Sea,  which addressed, 
inter alia, the problem of establishing  a deep seabed regime.

Several committees of Congress have been investigat ing the question 
of the development of a deep seabed regime and related questions, as have 
many scholarly and professional organizations.

The  most far-reaching event  within the Executive Branch of the 
U. S. Government relating to seabed matte rs was the White House 
statement of 23 May 1970. In it the Pres iden t outlined his position 
calling for a multilatera l trea ty which would c reate a “trus teeship  zone” 
between the 200-meter isobath (or  the seaward limit of the territorial  sea, 
whichever is farther from the coast)*  and the seaward edge of the con
tinenta l margin, and which would also contain provisions relating to ex
ploration and exploitation of minerals of the deep seabed beyond the 
trusteeship zone — both within one ocean regime.

In this Repor t we concern ourselves primari ly with the question of a 
regime for the explorat ion and exploitation of deep seabed mineral 
resources located beyond the area  of exclusive coastal state jurisdiction. 
Limitations of time have not permi tted us to explore fully the implica
tions of the  Pres iden t’s recent proposal, and we do not here address our
selves to it at any length. It is understood that a possible plan to imple
ment his proposal will be submitted to the U.N. Seabeds Committee in 
August 1970. At this time we would note only that  the concept of a 
“trusteeship zone,” proper ly construed , appears capable of accommodat-

* The President also called for  conventional agreement on setting the limits o f the 
ter rito ria l sea at 12 miles, coupled with a right of free tran sit through and over 
internat ional stra its affected by such a limit. The tex t of the Pre sident ’s statement 
appears in the Appendix to this Report .
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ing many of the points favoring  exclusive coastal state jurisdiction in 
this area which were discussed in our 1968 Report.

II I. DE VE LO PM EN T OF DE EP  SEA RE SO UR CE S:
TH E ST AT E OF PR ES EN T KN OW LE DG E

* Some 20 minera ls are currently being produced from offshore deposits, 
although none of these is yet recovered from the great  ocean depths. By 
far the larges t of these in total value is pe troleum, which makes up about

* 90 percent  of the total value of c urrent subsea mineral  p roduction. Sulfur 
and salt are also produced offshore by drilling, and coal and iron ore are 
mined by underground  methods from a land or artificial land entry . A 
considerable variety of heavy minerals  — including tin, diamonds, 
ilmenite, rutile, monazite, magnet ite — are mined from placer concen
trates in surficial deposits near  shore. Sand, gravel, and shell are other 
unconsolidated surficial deposits that are being produced offshore in 
increasing quanti ties

In assessing potential  subsea mineral resources, it is most useful to 
categorize them in terms of two major geologic features, namely the con
tinental  margins and the deep ocean basins. The continental margins are 
the submerged par ts of the continents and they are composed largely  of 
granit ic igneous rocks and thick accumulations  of sedimentary rocks 
similar in composition to those of the main continental masses. The  deep 
ocean floor, by con trast, is underlain mainly by basalt and related igneous 
rocks, with sediments  thin or absent in most places.

The mineral deposits associated with the continental  margins a re nearly 
» as diverse as those mined from the continenta l lands themselves. They

include not only the minerals  already being produced, but also other 
saline minerals, such as potash salts, which might be recovered from 

a drill holes, phosphorite in surficial deposits, as well as a considerable
variety of minerals that might some day be mined by underground  
methods near shore.

For the next  few decades, however, it seems likely that minerals pro 
duced from the continental margins will remain qualitative ly similar to 
the present.  Petro leum production will continue to increase and by 1980 
offshore production may supply about one-th ird of the world’s needs. 
Whereas most of the present production comes from wate r depths of 
less than 100 meters, the existing capability for deeper production is 
expected to grow, and estimates of capability by 1980 range  from  600
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meters to 1,800 meters. Because of the higher costs associated with 
petroleum production  at these and grea ter depths, as well as the avail
ability of lower cost sources in shallower areas and on land, petroleum 
production from depths greater  than 200 meters  probably will not be 
large in the immediate future. The  petroleum potential, however, in the 
continental margin is substantial and is generally thought by geologists 
to be comparable to that  on dry  land.

Potash and perhaps other saline minerals  may also be added to the 
list of minerals produced from the continental margins  within the next 
several years. The  production of heavy mineral concentrates from placer 
deposits near  shore probably will continue to contribute a small portion 
of the  total value of offshore production. Coal, iron ore, and other bed
rock deposits also will continue to be mined, but for the next few decades 
their  production will remain located in near-shore extensions of land 
deposits. Phosphorite in surficial deposits ranging from beach deposits 
to deposits at depths of a few hundred meters, curren tly exploited in 
only a few places, may also be mined for nearby markets far  removed 
from the richer  and lower-cost land deposits that are abundant on a 
world-wide basis.

The minerals associated with oceanic crust that  have prospective value 
— although not for several decades — appear  to be restric ted to metals 
that  are typically associated with basalt and related igneous rocks. 
Several of these — manganese, nickel, copper, and cobalt — are also 
found in the manganese-oxide nodules, more likely to be exploited in the 
near future, which are widespread on part s of the deep ocean floor. 
Recently muds rich in some of these and other  metals have been found 
associated with hot brines in deeps in the Red Sea, and it is possible that 
similar deposits may be found in other part s of the ocean basins. None 
of these deposits has yet been mined commercially, but some of those who 
are actively investigat ing ways and means of mining and refining the 
metals from the manganese nodules believe that it will be possible to 
recover them profitably within the next several years. The availability 
of these metals in lower-cost  land deposits may retard subsea production 
for some years, but the metalliferous  deposits of the deep ocean basins 
constitu te an enormous potential  resource available when needed in the 
future.

The possibility of the occurrence of petro leum beneath the deep ocean 
floor cannot be ent irely ruled out on the basis of present knowledge, but 
the prospects for its occurrence there  are not comparable to those on



153

the continental margins . Fo r this reason, as well as the higher costs of 
production from such depths  and the availability of lower-cost accumula
tions on the margins and on land, it is most improbable that there  
will be any significant petroleum production from the deep ocean basins 
for at least several decades.*

There is still much to be learned about the nature, location and  quantity 
of deep seabed minera l resources. More importantly, there  still is much 
to be done in the promotion of deep seabed technology, which is now 
only in its earliest  stages of development. Certainly until more is known 
about the resources of the deep seabed and how to recover them profi t
ably, the inherent handicaps placed upon those now attempting to work 
toward the successful completion of a deep seabed regime are such as 
to require minimizing  man-made elements of uncertain ty.

Despite a lack of sufficient factual knowledge, however, some general 
suggestions as to the areas  of concern which should be focused upon in 
fur the r study of a deep seabed regime may prove useful. Accordingly, 
in Sections IV  and V we seek to id enti fy some of the issues which should 
be ra ised and resolved in the prepa ration of such a regime.

IV. ESS ENTIA L EL EM EN TS  AN D OB JE CT IV ES  
OF A DEEP  SEAB ED  RE GI ME

In our 1968 Report it was stated that  “successful mineral laws offer 
three  general types of inducement to attr act capital and ta lent :

“ (1)  The minera l regime must offer encouragement to look for 
minerals, that  is, to undertake reconnaissance or prospect ing in the 
hope of finding areas promising enough to justi fy later expenditures 
on concentra ted exploration.

“ (2) Securi ty of tenure is essential. The enterprise which drills 
wells or sinks shafts in search of minerals is gambling large sums, 
with the odds heavily against the finding of a mineral deposit of value 
justify ing the amount of money invested. It requires the exclusive 
right  to occupy a stated area for exploration and the exclusive righ t to 
produce minerals discovered in that  area, and to do so for an assured 
period of time — both the area  and the time being commensurate with 
the character of the risk taken and the amount hazarded.
* See generally on this subject McKelvey and Wang , Wo rld Subse a Mineral  

Resources, (2nd pri nti ng), Departmen t of the Interio r, U. S. Geological Survey 
(1969).
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“ (3 ) The mineral venture must have a reasonable prospect that, 
in the event of success, the exactions of the granting authority, in royal
ties and taxation, will not be oppressive, so as to stifle the undertaking  
or discourage its continuance.”

The central problem posed, however, in applying these inducements 
to the development of deep seabed resources, whether subsoil or surficial, 
is that — unlike dry land, the bed of the territorial  sea, and the legal 
continental shelf — the deep seabed is an area beyond exclusive national 
jurisdiction. Thus  a regime for the deep seabed which encourages invest
ment and provides securi ty is not dependent upon the will of one 
sovereign, but the acquiescence of many sovereign states. Accordingly, 
a basic requirement in the development of a deep seabed regime is to 
design provisions attractive  to the largest possible number of states. 
Achieving this objective involves not only the formulation and adoption 
of provisions favorable to those states which may be technologically ready, 
willing, and able to undertake  deep seabed mineral recovery operation, 
but also the inclusion of provisions favorable to those states lacking the 
technical expertise  necessary  to engage in deep seabed mining.

The duty of states towa rd one anothe r beyond the  limits of exclusive 
national jurisdic tion over seabed resources is to act “with reasonable 
regard to the interest  of othe r states in their  exercise of the freedom of 
the high seas.”* This collective duty  may be in terpreted by some as fall
ing short of providing the affirmative m ultilateral  recognition of any one 
natio n’s claim to an exclusive right to the mineral resources of a 
given deep seabed area which is necessary to ensure security of tenure. 
In orde r to provide such security, broad multilateral support for a seabed 
trea ty will be necessary.

The paramount objective in developing a deep seabed regime is to 
provide a legal framework whereby the minerals of the deep seabed can 
be put to man’s use in a manner which will also protect  other ocean 
uses. Other objectives should include assurances that all interested states 
will have access, without discrimination, to the deep seabed for the pur 
pose of exploring  and exploi ting mineral reso urces; and that no state, 
group of states, or any other entity  be permitted to monopolize the recov
ery of deep seabed mineral wealth or control access to it. This would 
preclude the holding of seabed areas for purely speculative purposes 
without intent to develop them.

* Artic le 2 o f the 1958 Geneva Convention on the High  Seas.
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Further objectives should be to assure  that  exploration and exploita 
tion of seabed mineral resources will be ca rried  out in a manner tha t will 
protect human lif e; to prevent conflicts between users of the deep seabed 
insofar as possible and to provide for thei r orderly  settlement if they 
ar ise ; to avoid damage to the ocean environment, including all of its 
resources; and to promote sound conservation practices.

Complementary object ives which faci litate the achievement of the afore
mentioned substant ive goals might incl ude :

(1)  The encouragement of scientific research related to seabed 
resources, and the dissemination of resultant information.

(2)  The development of services, such as aids to navigation, maps 
and charts,  weather information, and rescue capabilities.

(3)  The formula tion of terms and procedures governing liability for 
damage resul ting from explorat ion and exploitat ion of deep seabed min
erals so that  damage may be adequately repaired or compensated.

(4)  The development of safeguards  to ensure the stability of rules 
governing rights and duties related to deep seabed exploration  and 
exploitation, yet containing sufficient flexibility for amendments required 
as a result of new knowledge and experience.

(5)  The formation of procedures for settlement of disputes arising 
out of deep seabed mineral development.*

Other and more refined procedura l objectives will undoubtedly be 
recognized as the international debate on these issues continues to 
progress.

V. DE SIGN  FO R A DE EP  SEA BED RE GIME

The form of a legal regime capable of ensuring the achievement of the 
foregoing objectives  has been the subjec t of much debate at the UN 
Seabeds Committeee, wi thin governments , in learned societies, and among 
scholars generally . The extrem e views as to the ideal scope of a  futu re 
regime range from no formal interna tional arrangement at all to a 
supranat ional ocean monopoly capable of controlling all access to and 
uses of the deep seabed and overlying high seas.

In our view neither of these extremes represents a practical solution. 
The no-agreement or laissez-faire approach would not provide express

* These five objectives  were identified in the work ing paper tabled by the U. S 
delegation to the UN  Seabeds Committee on 17 March 1970.
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assurances of common benefit and stability of investment, and has other 
inadequacies as well. Yet an all-powerfu l monopoly is even more objec
tionable. Monopoly power, however benevolent the despot, is always 
open to abuse. This  is particularly  true in an international  area where 
checks and  balances on such abuse are not readily available. The in terest  
of the internationa l community in the potential  of the area makes it 
essential to avoid the creation of such a power.

The range of acceptable possibilities therefore appears  to lie in the 
middle ground between these extremes.  Approaches in this ca tegory have 
generally  been described in terms of an “international regist ry system” 
or an “inte rnational licensing authority.” There is a danger,  however, in 
resor ting to the use of such global labels without  a careful examination 
of the content and aggregate effect of the specific rules and procedures 
which would be incorpora ted in such concepts. Accordingly, rath er than 
describing by use of a label the type of regime we would favor, we feel 
it more useful to discuss considera tions which should be dealt with in 
the substantive framework.

On this pragmatic basis, we address ourselves here to three broad 
questions which must be answered in designing such a framework:

a) Who is entitled to acquire rights to seabed resources under  the 
regime ?

b) Wha t are the nature and extent of the rights  involved?

c) What kind of international arran geme nts are required to assure 
the protection of the rights involved, the observance of acceptable 
standards, and the handling of any revenues  designated for the interna
tional community?

Each of these questions is discussed below.

A. Entities Entitled to Acquire Rights
It is the prevailing opinion in our Committee that only states, or 

groups of sta tes, should be entit led to acquire rights in seabed areas sub
ject to the regime.* Besides the harmony of such a view with the recog
nized pattern of international society, this approach serves three 
impor tant practical purposes : it confines to a manageable number and to 
a single kind the entities with which the regime must de al ; it identifies 
clearly the parties internationally  responsible for seabed activitie s; and

* It has been suggested by several members tha t this conclusion might be qualified 
to the exten t of permitting private  companies to acquire righ ts directly, parti cularly 
if sponsored by a state, but this is not the majority  view in the Committee.
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it simplifies the settlement of disputes. The  fact that  only a state may 
hold rights  on the international level should not, however, rest rict  its 
freedom of choice as to the arrangements it might make for the conduct 
of development activities subject to its authority. It should be fully at 
liberty to undertake  such activities itself, or through public or private 
enterprises, so long as the requirements established by the regime are 
observed.

It need hardly be said that  all states (including landlocked states) 
which are parti es to the regime should be equally entitled to embark  on 
deep-sea ventures within the prescribed limitations.

B. The  Nature and Extent of Rights  

1. Functional Requirements

In the development of mineral resources three  stages may ordinarily  
be dist ingu ished: a)  prospecting, in which preliminary survey work of 
a general character  is carried  on to identify broad areas geologically 
favorable for such resources; b) exploration, in which detailed surveys 
and evaluation are carried on to locate promising deposits within an 
ar ea ; c ) exploitat ion, in which commercial production from such deposits 
is undertaken. It may be presumed that these stages will also occur in 
the development of resources on and under the deep seabed. It should 
be noted that  the stages here defined are to be distinguished from the 
conduct of scientific research essential to a better unders tanding of the 
phenomena of ocean space. Wha tever rights  are eventually established 
with respect to development activities, the deep seabed should remain 
open to disinterested scientific investigation, unres tricted save by mea
sures necessary to protect other  uses and the environment.

We believe tha t the internat ional regime need not be concerned with 
the first of these stages so long as the prospector seeks no prior ity over 
others and so long as the activities present no hazard to the  environment. 
Prospecting  is normal ly a non-exclus ive activity, with no prolonged or 
significant disturbance of the area under investigation or of other  uses. 
The same considerations would appear co apply  to deep-sea areas, where  
there is the additional reason that  prospect ing should be encouraged in 
order to en large knowledge generally  concerning the mineral  poten tial of 
these areas. For these reasons, coupled with the fact that legal res tric 
tions on deep-sea prospec ting would be difficult to enforce, we believe 
that such p rospecting in any unclaimed areas  should be open to all with
out any requi rement of notice and without charge.

95 -023  0  -  73 -  11
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Beginning with the second stage, substantial  expenditures  may be 
required and the need grows to protect the investment and the possible 
reward for extended effort. At this  point we think it desirable that 
oppor tunity  be provided fo r the  acquis ition of exclusive rights  of explora
tion and exploitation, subject to limitations and conditions of the kind 
discussed below. In areas where such rights have been acquired  by a 
state, prospect ing by other  part ies which would infringe thereon should 
not be permit ted without tha t sta te’s consent.

2. Juridical Character of R ights

The legal right s and duties to be attributed to states under taking to 
participate in seabed mineral development should be designed to satisfy 
both the functional requirements described above and the need to safe
guard  the general interest in such matters as efficient production, envi
ronmental protection, and the free  use o f the high seas and thei r seabed 
for othe r purposes.  In  our  opinion these aims are not well served by 
attempts to confe r “sovereignty” or “sovereign righ ts” over deep seabed 
areas either  on states o r on some internat ional  entity. This point,  already 
well understood wi th regard to states, should clearly be applicable also to 
international  organizations. T he mystical concept o f “ sovereignty” should 
not be allowed to becloud practica l efforts to solve practical problems or 
to provide an excuse for claims unrela ted to seabed resources.

The view which we prefer r egards the rights here involved as functional 
rights to explore for and produce seabed resources, and to assure an 
exclusive marketable title to any material produced. By thei r na ture such 
rights are restric ted in scope and durat ion to the resources with which 
they are conc erned; but within the limitations prescribed by the regime 
they are exclusive and absolute. And inseparably associated with them 
are the duties to observe requiremen ts of diligence, minimize waste and 
pollution, avoid unnecessary injury  to living resources of the sea, and act 
with due regard for other  users  of ocean space.

3. Acquisition  of Rights

The  acquisition of exclusive rights by a state in an area  of the deep 
seabed should be effected, we believe, through filing a notice of claim with 
the international office described below. Provided that the notice con
formed to the regulations promulgated  under the regime and did not 
conflict with any prior claim, the internat ional office would have no 
authority to refuse to receive it. The rights  attribu table to a claiming 
state under the regime would take effect from the time of acceptance by
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the international office under  the prescribed rules. A fee would be pay
able at  that time, but in our view this  should be moderate in amount and 
related to the actual admin istrative expense of the office.

There are several possible ways in which to design a filing system. 
One method would be  to recognize rights  on the basis of simple prio rity  
in time — essentially a “first in filing, first in r igh t” basis. Oth er alte rna
tives would be a bidding system or a lottery, or various combinations of 
both. All face the  problem of dealing equitably with competing interests, 
and all have shortcomings in achieving this goal. In our opinion further  
investigation is required in orde r to determine the part icula r approach 
to be preferred  in terms of acceptability and practicality.  We would note, 
however, that the problem will not be solved by conferr ing powers  of 
allocation on the internationa l agency. This merely complicates the ques
tion of equitable treatmen t by introducing  the risk of an abuse o f admin 
istrat ive discretion.

4. Transfer of Rights

The transfer  from one state to another of rights  in seabed areas, or 
part s thereof, is a mat ter which presents serious difficulties. We prefe r 
the view that such transfers should not be permitted. At the least, they 
should not be perm itted  after substant ial investment has been made by 
persons operat ing under the authority of the first state. An essential 
element in the security  of tenure required for development is the assurance  
that  opera tors can rely on the  continued presence of the state with which 
they have made satisfac tory arrangements . The  possibi lity t hat they may 
acquire at any time a new and perhaps unfriendly licensor will not en
courage them to embark  on the undertaking. The situation, we would 
note, is not analogous  to problems of state succession, for the subjec t 
matter is not national terr itory and the international  community has a 
direct concern in mainta ining the stable conditions necessary to produce 
the benefits which accrue to it u nder the regime.

If, however, tran sfer is to be permitted , it should be subject to appro
priate conditions. Where no substantia l development activity has oc
curred , these should at least require  that the t ransferee state be a p arty to 
the seabed regime, and that such state not acquire by virtue o f the tra ns 
fer  total holdings in excess of any prescr ibed maximum. The  int er
national office should be required to veri fy these points befo re accept ing 
notice of the tra nsfer  for filing. The  transf err ing  state should not be 
able, however, to shi ft responsibility for any liabilities aris ing out of  its 
holding of the a rea without the consent of the p arties to whom they were
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owed. Th e situation, we would note, is unlik ely to arise  often if  diligen ce requirements for  claims call for  ear ly substan tial investme nt.Wh ere  substantial investment has been made in the area by private operato rs in reliance on agreements with the first state, we believe a prohibition on interstate  transfer to be both the simplest rule and the one best calcul ated to encourage investment.  Whil e it migh t be possible to require that  the operators’ consent* be obtained prior to any tran sfer,  or that their  established rights be recognized  by the transfere e state, such provision s would  very like ly be viewed by the operators as inadequate  protection. In  such circum stance s it would seem important to provid e as a minim um that operators not wishing  to accept the tran sfer should have the option to recover  from either or both states full compensation for the investment made by them. Y et  the obvious difficult ies in implem enting such provision s, which migh t well deter privat e operators from embarking on ventur es in the first p lace, conf irm us in our view that non-transfera bility is the preferable course.W e would emphasize that the fore going comments relate only to the tran sferabili ty of claims from  state to state. Tra nsf ers  between operators who hold righ ts under the same state are a matte r for that state’ s domestic law, subject to the internationa l standar ds of conduc t discussed  below. Tra nsf ers  between operators who hold rights under differe nt states would likewise appear to be a matter  for  the states concerned, again subje ct to the international standards.5. Si ze  and Sc op e of Pe rm iss ibl e Cla im sUn de r any system of handlin g claim s, it would appear essential to set an internatio nally  agreed maxim um  limit on the aggr egate area of seabed that any  one state could hold unde r claim  at one time. Suc h a limit  would be determined by negotiation at the time of crea ting the regime and would presu mably take into account the size of each state, its population , its stage of economic  developm ent and perhaps other factor s. Some such ceiling would  help to promote  a wide distr ibution of mini ng rights, fac ilitate equa lity of access for all states, and prevent speculat ive claims to unwo rkably large areas. It mig ht indeed be desirable  to carry the restriction a stage further and limit the holdings that any one state could acquire in a part icula r geogr aphic al regi on, so as to prevent prom ising  areas from being monopo lized.In  considering the possible  pattern of claims under such an approach, we can foresee two lines of development, depending on the particular
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form in which the regime is framed. On one alterna tive, involving  a 
minimum of international  administration, states would file claims to one 
or more relatively small areas, presumably corresponding roughly to 
tract s of geological interes t. Such claims, resembling those which can be 
staked out by individuals under the municipal mining laws of some 
countries, might well originate  f rom expert technical advice th at the area 
might provide the basis for a successful mining operation of a specific 
kind. They would tend to focus, in other words, on areas of workable 
size with a potential  of early return. The resulting global pattern would 
probably be an assortment of claims dotted like islands around the oceans : 
sometimes clustered in groups, sometimes isolated, but with large ocean 
spaces left unclaimed.

A more elaborate alternat ive to this pattern has been suggested by 
some members of the Committee. This would contemplate the establish
ment under the internationa l regime of a grid system covering deep sea
bed areas. In such a system blocks of uniform size would be marked out 
and numbered  so that  states could select areas by reference to numbered 
blocks. If tran sfer  were to be permitted, states which decided not to 
develop areas selected by them could assign their  rights to other states, or 
surrender them in exchange for a specified share in a development fund 
derived from royal ty payments. The  advantage of such a scheme would 
be that the basic right of states to select resources development rights on 
their own initiative  would be combined with equitable limitations  and 
with freedom to retain rights, sell them to others prio r to  development, or 
convert them into rights  to share directly in a development fund. A 
disadvantage would be the risk that  large areas of seabed, of which only a 
small pa rt might have exploitat ion value, might be subjected to exclusive 
rights without any real prospect of development. Diligence requirements  
for large blocks would also be difficult to prescribe and enforce. Fu rth er 
more, the transferabil ity feature  of the scheme would raise the problems 
already noted above under that  heading.

Under this system the result ing pattern of claims, even if many blocks 
were not taken up, would be quite different, although he underlying  
principles would be the same. At the presen t time we express no firm 
preference for one or the other method, although a majority of our  m em
bers have reservations  about the grid system. Each can be seen to have 
advantages and drawbacks. The particular  system to be finally adopted  
seems to us to be a proper subject for negotiation.

A further  question which we are net  yet prepared to answer with 
assurance is whether a claim should cover all seabed resources in the
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specified area or whether it should be confined to enumerated substances, 
thereby leaving open the possibility of a claim by another to different 
substances in the same area. Conceivably, for example, operations  to 
recover manganese nodules and to produce petroleum could be carr ied on 
in the same area without undue interference with each other. Considera
tions of simplicity favor the “comprehensive” approach, considerations of 
maximizing  development of all kinds lend some support  to the “particu- *
lar.” In the present stage of scientific knowledge, it is difficult to deter
mine how serious a practical problem this may prove to be.

6. Duration of R ights; Diligence Requirements

As an incentive to development, the exclusive rights held by a claiming 
state in a given area should be subject to a time limitation and to  require
ments of diligence. Such conditions can be framed in various ways, and  
the precise form they should take should be the  subject of fu rther study.
The basic guidelines, however, are clear. The  time limitation should be 
designed to assure  a period potentia lly long enough to enable an opera
tion to pay out  the capital invested and to ea rn a re turn  thereon commen
surate with the  risk involved and the return on like investments elsewhere.
The diligence requirements should most certainly be designed to prevent 
a state from sleeping on its rights. The objective throughout should be 
to deter attempts to hoard areas  or resources and to encourage steady 
development toward the goal of production.

Among various possible approaches, one may be cited by way of 
example. The  original claim by a state might receive recognition in the 
first instance for a relatively short period — perhaps ten or twelve years 
from the time of filing. If at  the  end of that period commercial production  •
were taking place, o r if substantial investment had been made and prog 
ress in development were evident, the exclusive r ights of the state would 
be renewed for a further  ten years. The  state would be entitled auto- •
matically to several such renewals, provided that  at the end of each period 
active operations  were under way. At each stage there might also be 
options or requirements that  par ts of the area not under development be 
relinquished. Wha t the maximum possible duration should be would 
depend primarily on economic criter ia, but presumably it could be on the 
orde r of 40 or 50 years after the commencement of production.

Under such a system as this, a s tate’s exclusive rights would terminate 
either at the end of any period in which active operations were not in 
progress, or at the end of the last allowable period. The area would then
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become open to new claim s. Th e initial determinat ion of whether a state had or had not comp lied with the requirements  woul d be a func tion  of the internationa l office in accord ance with prescribed reg ula tio ns; b ut any  state again st which  such a determ ination  was made should  be entitled to a review of the matter  under the dispute settlement prov ision s of the regime.
7. Intern ationa l Stand ar ds  of Co nd uctA s a furt her  condition  for the recog nition  and maintenance of a cla iming  state’ s exclusive  righ ts, compliance with certain minimum  inte rnational standa rds of condu ct should  be required. The se standards should reflect the interest  of the internationa l community both in encouragin g resource develo pment and in assu ring  that this takes place in an acceptable manne r.In order  to encourage development , it is neces sary to assure secur ity of tenure not only  to a claim ing state but also to those parties  who oper ate unde r the state’ s a utho rity and whose activities consti tute the deve lopment.  In  cases where these operators are private partie s of nationalitie s other  than that of  the claimin g state, they should  be entitled to prote ction  under the regim e against  arbitrary  action by the clai min g state and against  its failu re to com ply  with the requirements  of the regime. Th us  the wro ngfu l tak ing  of property,  or the terminatio n of a lease or license other than in accor dance  with its term s, should be prohib ited. If  any  such alleg edly  arb itra ry action or omission should occu r, the private par ty should have auto mat ic access to an impartial tribunal for  a determinat ion of its righ ts. If  these rights were found  to have been substanti ally vio lated, the state concerned should  be required as an incident  of the regim e to make appropria te redress.Th e second aspect of the intern ational standar ds of condu ct relates  to what may  be describe d as oper ating standa rds. The se should  cove r human  health and  safety, the prevention of unju stifiable  interference with other uses of the high  seas, the min imizing  of waste and poll utio n in minera l exp loit atio n, and the protec tion of other resourc es. No th in g should prevent a state, howev er, from app lyin g strict er standards to its operat ions as a matter of domestic law.
8. Insp ectio n and  Com plia nceTo reduce the need for  elaborat e inter national mac hine ry to cond uct on-site insp ectio ns, a clai min g state should be required to con duc t insp ec-
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tions and to submit to the intern ational office reports on o perations u ndertaken in its areas of exc lusive  rights. Man y countries, howev er, may not have the capability  to inspect and supervise operations pr op erly; or there may  be reason to believe that  for  other  reasons a state’s own controls are inadequa te to safeguard the interest s of the international comm unity.  In view of such possibil ities, the international orga nizat ion should have the auth ority  a nd capability  to inspect a ny operations at will in order to v erif y compliance with the prescr ibed internationa l standard s.I f  as a result of  such an inspection any  operat ion were foun d to be not in compliance with  those standa rds, and if the situation were not rectified  by the claim ing state, the international agen cy should have power to require the state to corre ct the delinq uency  within a reasonable time. If  the state failed to do so, the agen cy could withdr aw recog nition of the state ’s claim , thereby  term inat ing its excl usiv e rights, and announc e that the area in question was open for acquisition by other states. An y state against which  such a decisio n was taken should be entitled to a review of the matter under the provision s of the regime for settlemen t of disputes.
9. Liab ili ty  fo r Da ma gesA ny deep-sea min ing operat ion will necess arily be attended  by risks  of accide nts. Ordin ary  indu stria l acciden ts will presum ably be governed in most cases by the law of  the cla imi ng state; fro m the internationa l standpoint the principal concern is the ma jor  mishap which causes damage to the interest s of other states or their nationals. Exam ple s would be large oil spills having harm ful effects  on marine life or neighboring shore lin es ; large  fires or exp los ion s; and the escape of nox ious substances in the course of mini ng operatio ns.It seems clear that intern ational liabi lity should attach  to a claim ing state for harm ful effects caused to other states or their nation als by its opera tions . Th is is no more than an exten sion of exi stin g princip les. But  there is a question whether this  liability  should be absolute , regard less of fau lt. W e doubt if  so strict a stand ard is desirab le, for if  the prospects of liab ility  appear  too overwhe lmin g, development will again be discouraged. W e would tend to fav or strict operational standards, with liabil ity arisin g from any failu re to comply therewith,  rather than the imposition of liab ility  for mishaps occurri ng without faul t. Fur the r attentio n migh t well be gi ven to devising insurance arran gements under the regime which woul d provid e at least some compen sation for massiv e disasters  not attrib utable  to fault.
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C. Structure of the  International Agency

1. Functions

The kind of system outlined in the previous sections requires the 
establishment  of an international agency for its administration . This 
agency, which has been earlier referred to in passing as  an “international 
seabed office,” would be a separate  and autonomous unit in relationship 
with the United Nations. It  would be charged with three  principal 
functions.

The first of these would be to receive, reco rd and disseminate notice of 
claims filed by s tates, under whatever  system might have been prescribed.  
Presumably that system would be laid down in some detail, so this  func
tion would be largely clerical and administrative.

The second duty  of the agency would be to  perform  monitor ing func
tions with rega rd to seabed operations conducted under the regime. 
These would include the activities necessary to assure compliance with 
the proposed international  opera ting standards and the requirements of 
diligence. In this  field the agency would have power to require the 
correction of improper practices, the ultimate sanction being withdrawal 
of recognition of a claiming state ’s exclusive rights. Such a withdrawal, 
however, should be subject to review by an impartial body upon request  
of the state concerned.

The third function of the agency would be to  receive the various fees 
and payments due from a claiming state to the internat ional community. 
This  would be primarily an administrat ive function of an accounting 
character, but here also substant ial or prolonged delinquency in payment  
should lead to withdrawal of recognition. The amounts received would 
be paid over, afte r the deduction of the agency’s operat ing expenses, to 
an internat ional fund to be used for agreed internat ional community pu r
poses under the management of a wholly separa te body. The  seabeds 
office would have no responsibility  for the application of this fund, for in 
this contex t also monopoly power should be avoided.

2. Organization

It is our belief that the seabeds office should be organized in the 
simplest possible fashion consistent with the efficient and impar tial pe r
formance of its functions. Parti cula rly at the outset  an elaborate and 
expensive organization  should be avoided, since it is by no means clear 
that seabed mining operations will require  or can supp ort an extensive 
bureaucracy.
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There are numerous ways in which the struc ture of the agency can be 
framed, and the problem should be approached flexibly. By way of 
example, one possible plan could be built a round a directorate or govern 
ing council on which all states parties  to the regime would be represented. 
Voting in such a council should in our opinion be weighted, with addi
tional voting power being assigned to those nations having the greates t 
technological capability for deep-sea operations. Some such recognition 
of the importance of these nations to deep-sea development must be 
granted , we think, if the regime is to be (as it must be) acceptable to 
them. A number of precedents for weighted voting are to be found in 
existing  internat ional arrangements, and it is believed that these may be 
reviewed to advantage when a statu te for the agency comes to be drafted.

In addition to general supervisory powers over the administration  of 
the regime, the council could well be vested with autho rity to frame 
within specified limits, and from time to time revise, regulations embody
ing the internat ional operat ing standards and the specific requirements 
of duration and diligence for  exclusive rights. Such regulations  could be 
adopted and amended by some appropriate  majority of the voting power 
in the council. Such a device would on the one hand facilitate changes 
shown to be desirable in the light of experience,  while on the other hand 
removing them from the area of uncontrolled  administrative discretion.

In addition  to the council, the  agency would require  a principal execu
tive officer and a small staff. It  might also have provision  for consulta
tive committees of various kinds in orde r to have the benefit of expert 
advice in part icula r fields. Her e again the experience of other interna
tional organs is likely to prove instructive.

3. Fees and Payments

In addition to the modera te fee already referred to which would be 
payable at the time of filing a claim, we would envisage two other types 
of payments by the claiming state  to the international agency. The first 
of these  would be an annual rental  calculated a t so much pe r square ki lo
meter or square nautical mile of surface area held under  claim. In order  
again to encourage development, this should be set initially at a low 
enough figure to be a ttrac tiv e; bu t it might conceivably increase in later 
years, according to a prescribed scale, for areas not brought  into produc
tion. This rental on acreage might well continue throughout the life of 
the claim, regardless of production, but it would be calculated at the 
minimum level for any areas with respect to which the payments described 
in the next paragraph were due.



167

The second type of payment by a claiming state would become an 
obligation from the time commercial production was commenced, and 
would bear a relationship to the value of the minerals produced. This 
relationship should be uniform for all states i rrespective of the ir economic 
systems. Because of differences resulting  from varia tions  in these systems, 
it may be impracticable to relate this payment to such concepts as net 
value or realized profits;  rather, it may be necessary to ref er to some 
other base such as gross value (with  provisions, of course, for dete rmin 
ing a gross value in cases where the product is not  sold). Alternatively , 
fixed payments per  unit of production could be specified; but the prob
lems of determining such a figure for a mineral of highly variable value 
are self-evident. The  question is one singularly  difficult of solution.

Considerations such as these suggest to us that it would be pre mature 
to indicate at this time either  any particular method of calculation or any 
particular  figures or range of figures. The complex technological and 
economic factors involved demand detailed analysis. In our  opinion, 
however, the payments here proposed should in any case be determined 
under internationally agreed formulas  and should not be the subject  of 
negotiation between a claiming state and the seabeds office.

The final point which we would make is that the foregoing system of 
payments by states would be independent of the financial arrangements 
which any part icular state might enter into with parties operat ing under 
its authori ty. These arrangements would be a mat ter for that  state and 
its licensees alone. So long as the required international payments were 
made, the “local” arrangeme nts could be e ither more or less onerous, as 
the policy of that  state might dictate, and could be calculated by any 
method acceptable to those involved.

4. Sett lement of Disputes

An essential feature of the seabed regime should be adequate arra nge 
ments for the expedit ious settlement of disputes. Most disputes will 
probably fall into one of three categories: they will be either  disputes 
between s tates regarding  areas  claimed by th em ; disputes between a state  
and the internationa l agency over some act or omission by one or the 
ot he r; or  d isputes over liabilities arising from operations. In our opinion 
the simplest way in which to deal with these problems is to leave the 
parties free to follow any recognized method of pacific settlement accept
able to them, subject  to provisions for compulsory arbi tration or adju dica
tion in the event of failure to agree on any other  method. In this  
connection the possibility might be considered of employing the proce-
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dures for summary proceedings embodied in Article 26 et seq. of the 
Statute of the Internationa l Court of Justice.

A different category of disputes  is those which may arise between a 
state and parties  operating under its author ity. Especially where such a 
dispute involved an alleged breach of the international standards, i t might 
be well worth while to provide for its submission, fail ing o ther means of 
settlement, to some such agency as the International Center  for the w
Settlement of Investment Disputes.

VI.  ES TA BL ISHM EN T OF A DE EP  SEA BED RE GIME

In the preceding pages we have outlined our views regard ing the sub
stantive elements of a future deep seabed regime. We now address  our
selves to the procedures  by which such a regime can be insti tuted.

At the outset we would reemphasize the necessity for wide interna
tional consensus on principles  and policies if a viable regime is to be 
achieved. Unless the system is almost universa lly acceptable, particu larly 
to those nations with a serious interest in seabed exp loration  and develop
ment, it will inevitably fail. Yet the road to such a consensus is beset 
with difficulties, as the  frus trat ions  of the U.N . Seabeds Committee have 
demonstrated. These difficulties can be cleared away only by pains taking 
efforts and a genuine desire on all sides to reach constructive solutions.

A regime of the kind we have described can in our opinion be created 
only by a multilatera l treaty, the product  o f an internat ional conference.
Experience has shown that  such conferences are successful in almost 
exact proportion to the depth and thoroughness of the preparato ry work 
on which their  deliberations are based. Hence we stress our belief that 
adequate time and attention must be devoted, in advance of such a con
ference, to identifying and developing areas of consensus and to devising *
proposals which carry  at least a promise of acceptability. Even if this 
entails some years’ delay, we think the time spent can be well worth
while. The  Seabeds Committee is the present forum for such efforts, and •
we would be pleased to see it  succeed in its wor k; but if it fails to make 
progress , it may be desirable to refer the problem for consideration to 
some expert body insulated from the day-to-day pressures of the United 
Nations.

We appreciate that  the problem of the deep seabed is only one of 
several major unsettled issues in the law of the sea — issues which can 
probably be resolved only by one or more international conferences.
Whe ther  all these questions can be dealt with at one conference will 
depend on whether they are ripe for agreement at that time. If they are .
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agreement becomes possible; if not, they can adversely affect the chances 
of accord even on matters ready for settlement. We would there fore 
support the view that  a  conference should be confined eithe r to  the deep- 
sea regime exclusively or to such limited group of topics as are  suscep
tible of settlement at the same time.

In our opinion it is also highly desirable to avoid insofar as poss ible a 
reopening of the 1958 Geneva Conventions. Such a reopening would 
seem to us an invitation  to confusion, and would immeasurably com
pound the difficulties of reaching agreement. We should not thus 
jeopardize  past achievements.

With  regard to the mechanics of providing a trea ty form for a seabed 
regime, we offer one suggestion. As has been noted, a principal difficulty 
in designing a regime arises from the dilemma that a legal framework for 
development has to be construc ted at a time when much relevant tech
nological and economic information is not yet known and will not be 
known until the development dependent on the legal framework gets 
under way. Requirements formula ted on insufficient data can seriously 
hamper progres s; yet if their  revision is left solely to the discretion of 
officials in the interna tional office, confidence in the legal securi ty afforded 
to states and operators  by the regime may be impaired. On the other 
hand, it is undesirable to write detailed provisions into the trea ty itself 
because of the difficulties and further  uncertainties involved in reopening 
a majo r multilateral instrument.

A review of the elements of an international regime outlined earli er 
indicates that  they can be divided into two categories. One includes cer
tain fundamenta l principles which may be expected to have continuing 
validity, such as those relating to the character and acquisition of r ights, 
security of tenure, the maximum exten t of claims, the general obligations 
as to operations and payments, the power and struc ture of the inte rna
tional office, and  the  set tlement of disputes. The other category comprises 
the more detailed admin istrat ive matters such as precise arrangements 
for payments, the specific requirements for diligence, the international  
minimum opera ting standards and matters of a clerical nature. The first 
group  should requi re amendment rare ly; the second may require more 
frequent  revision in the light of accumulating practical experience.

It is suggested that  only the broad governing principles need be incor
porated  in the treaty  proper. The detailed regulations, drafted in provi
sional form, could then be at tached as an annex, given the force of law 
by the trea ty but open to some s impler and speedier method of revision. 
As mentioned earlier , such revision, and possibly even the original fram-
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ing, might be entrusted to the governing council of the international 
office, to be effected by a majority of the  voting power.

VI I. IN TE RIM  ME AS UR ES

The so-called Moratorium Resolution (2574D) passed by the General 
Assembly in December 1969 declares that  no deep seabed exploitation 
may be undertaken until the establishment of an international regime. 
If this Resolution were to be accepted as declara tory of law, there would 
be no need to consider interim measures, pending  further  development 
of a seabed regime. Such is not the case, however, as General Assembly 
resolutions of this kind a re at most only recommendations. Nor can it be 
viewed as constitut ing evidence of a rule of law derived from the common 
opinion of states, since it was not the result of any careful preparatory  
work and it did not reflect the consensus necessary to demonstrate the 
existence of such a rule. It can impose no legal obligation whatever.

In our opinion the Moratorium  Resolution was a disservice to the 
interest of the international community  in two respects. Firs t, in seeking 
to prohibit exploration and exploitation seaward of the limits of national 
jurisdic tion, it created an inducement to push out these limits unreason
ably in order  to enlarge the area  within which activity could occur. 
Second, it is highly desirable for the development of a viable deep seabed 
regime that  as much knowledge and experience as possible be gained 
regarding the resources involved and the techniques requi red to recover 
them. We consequently take the view that  exploration and exploitation 
should be encouraged to continue in the interval — which may well be a 
number of years — before an internat ional regime of a permanent charac
ter  can be brought into force. We believe that, upon reflection, the 
international community will share this view.

Nevertheless,  such operations should be conducted in an orderly and 
responsible manner. This requires a clear understanding of what rights 
states  now have with respect to undertaking deep seabed mining activi
ties. Although conventional international law presently does not provide 
for  rights which can create complete security of tenure for mining opera
tions in deep seabed areas  beyond exclusive national jurisdiction, it does 
provide some protection. Article  2 of the 1958 Geneva Convention on the 
High Seas, for instance, provides tha t freedom of the high seas shall “be 
exercised by all States with reasonable regard to the interest s of other  
States  in their freedom of the high seas.” So long as any state’s deep 
seabed mining operations are conducted with reasonable regard  to the 
interest s of o ther states in the deep seabed and the overlying high seas, 
such operations are permi tted and protected by international law.
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Notwithstanding  that  the Moratorium  Resolution is without legal 
effect, it must  be recognized as consti tuting  a call for the nations of the 
world to exercise  responsibility  and rest rain t in the exploitation of the 
resources of the deep seabed. Pending agreement on a multilate ral con
vention for the a rea beyond coastal sta te ju risdiction, every state  is legally 
entitled to exercise its freedom  to explore and exploit the deep seabed; 
but it is also essential that  every state act in such a way as not to affect 
adversely the functioning of the regime to be established. To this  end it 
is hoped that through good example  and a  continuing exchanges of views 
norms of conduct will begin to evolve which will promote orde rly devel
opment of the customary and conventional law of the deep seabed. 

Respectfully  submitted,

Carlos J. Angulo 
P. E. Bermingham 
W illiam W. Bishop, J r. 
Woodfin Butte 
Luke  W. F inlay  
Adrian S. F isher 
W illia m L. Grif fin  
G. W. H aight  
Douglas M. J ohnston 
J ohn  G. Laylin 
W illiam J. Martin  
J ohn  E. McCracken 
Myres McDougal 
J oseph W. Morris 
Cecil J. Olmstead

• Danie l W ilke s
W illiam  T. Burke, Rapport eur  
Richard Young, Rapporteu r

• Northcutt Ely, Chairman

(All members of the Committee, except Mr. Louis Henkin, join  in the 
policy appraisals and genera l approach of this report . However , not all 
members agree with every detail with respect to implementation of poli
cies. Many members believe that such implementation m ust awa it fur the r 
technological development and knowledge with respec t to the  deep ocean 
area. Mr. Henkin states that  he "dissents from this  repo rt, largely for  
the reasons that  inspired his dissent from the Committee’s Fi rs t Inte rim 
Rep ort.” )
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A P P E N D I X

PR ES ID EN TI AL AN NO UN CE MEN T ON 
U. S. OC EANS POL ICY*

The nations of the world are now facing decisions of momentous 
importance to man’s use of the oceans for decades ahead. At issue is 
whether the oceans will be used rationally  and equitably and for the 
benefit of mankind or whether they will become an arena  of unrest rained 
exploitation  and conflicting jurisdictional claims in which even the most 
advantaged states will be losers.

The issue arises now — and with urgency — because nations have 
grown increasingly conscious of the wealth to be exploited from the sea- 
beds and throughout the waters above, and because they are also becom
ing apprehensive about the ecological hazards of unregulated use of the 
oceans and seabeds. The stark  fact is that  the law of the sea is inadequate 
to meet the needs of modern technology and the concerns of the interna
tional community. If it is not modernized  multilatera lly, unilatera l action 
and international conflict are inevitable.

This is the time, then, for all nations to set about resolving the basic 
issue of the future  regime for the oceans — and to resolve it in a way 
that redounds to the general benefit in the era of intensive exploitation 
that lies ahead. The United States  as a major maritime power and a 
leader in ocean technology has a special responsibility to move this effort 
forward.

Therefore, I am today proposing that  all nations adopt as soon as 
possible a trea ty under which they would renounce all national claims 
over the natural resources of the seabed beyond the point where the high 
seas reach a depth of 200 meters  (218.8 ya rds ), and would agree to 
regard  these resources as the common heritage of mankind.

The trea ty should es tablish an international regime for the exploitation 
of seabed resources beyond this limit. The regime should provide for the 
collection of substantial mineral royalties to be used for internationa l 
community purposes, particularly economic assistance to developing coun
tries. It should also establish general rules to prevent unreasonable inter 
ference with other uses of the ocean, to protect the ocean from pollution, 
to assure the integri ty of the investment necessary for such exploitation 
and to  provide for peaceful and compulsory settlement of disputes.

Released May  23, 1970 at 11:00 A.M .



173

I propose two types of machinery for authorizing exploi tation of seabed 
resources beyond a depth of 200 meters.

Firs t, I propose that  coastal nations act as trustees for the internationa l 
community in an internat ional trusteeship zone consisting of the cont i
nental margins beyond a depth of 200 meters off the ir coasts. In retu rn, 
each coastal state would receive a share of the international  revenues  
from the zone in which it acts as trustee and could impose additional 
taxes if these were deemed desirable.

As a second step, agreed internat ional machinery would author ize and 
regulate exploration and use of seabed resources beyond the continenta l 
margins.

The United States  will introduce  specific proposals a t the next meeting 
of the United Nations Seabeds Committee to carry  out these objectives.

Although  I hope agreement on such steps can be reached quickly, nego
tiation of such a complex t reaty may take some time. I do not, however, 
believe it is eithe r necessary or desirable to try  to halt exploration and 
exploita tion of the seabeds beyond a depth of 200 meters  during the 
negotiating process.

Accordingly, I call on other nations to join the United States in an 
interim policy. I suggest that  all permi ts for exploration and exploitat ion 
of the seabeds beyond 200 meters be issued subject to the internat ional 
regime to be agreed upon. The regime should accordingly include due 
protect ion for the integr ity of investments made in the interim  period. A 
substantia l portion of the revenues derived by a state from exploitation 
beyond 200 meters durin g this interim period should be turned over to 
an appropriate international development agency for assistance  to devel
oping countries.  I would plan to seek appropriate  Congressional action 
as soon as a sufficient number  of other states indicate their willingness to 
join us in this interim policy.

I will propose necessary changes in the domestic import and tax laws 
and regulations of the United States  to assure that  our own laws and 
regula tions do not discriminate against U. S. nationals  operating  in the 
trusteeship  zone off our coast or under  the authority  of the internat ional 
machinery to be established.

It is equally important to assure unfettered and harmonious  use of the 
oceans as an avenue of commerce and transpor tation, and as a source of 
food. For this reason the United States  is cu rren tly engaged  with other

95 -023  0  - 73 - 12
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states in an  effort to obtain a new t reaty for these purposes. This  t reaty  
would establish a 12-mile limit for territorial seas and provide for free 
transit through international straits . It would also accommodate the 
problems of developing countries and other  nations regard ing the con
servation and use of the living resources of the high seas.

I believe that these proposals ar e essential to the interests of all nations, 
rich and poor, coastal and landlocked, regardless  of their political 
systems. If they result in international  agreements, we can save over 
two-th irds of the earth s surface from national conflict and rivalry, pro
tect it from pollution and put it to use for the benefit of all. This  would 
be a fitting achievement for this 25th anniversary year of the United 
Nations.



REP ORT, COM MITTEE ON DE EP  SEA  MI NE RA L RE 
SOURCES, TH E AMERICAN  BRA NCH  OF TH E IN TE R 
NAT IONAL LAW ASSOCIA TION , JU LY  1972

I. INTRODUCTION

In two previous interim reports, in 1968 1 and 1970,2 this Committee has 

examined various aspects of the law of  the sea in relation to the development 

of  mineral resources lying on  or beneath the seabed.

In 1968 we dealt  chiefly with the question of the seaward limits of 

exclusive national juri sdic tion,  and came to the conclusion that under  exis ting 

law the rights of  the coastal State  over mineral resources exten ded to the 

limit of  exploitability at any given t ime, within an ul timate limit of  adjacency 
encompassing the entire continental  margin.3

In 1970 we considered  the legal framework necessary to support  and 

regulate in an equitab le manner the development of mineral resources beyond 
the limits of  national jurisdictio n. We then concluded that a system of 

international registrat ion of claims to exploit limited areas, filed by States 

either on their own behalf or on behalf of enterprises which Sta tes determ ine 
to sponsor, would  provide an adequate basis for this development. We stressed 
the need to assure integrity  of investments. Weemphasizedalso the necessity 

of security of ten ure -su bje ct to diligence requirements, compliance with 

international minimum operating standards, and appropriate  payments to an 

international au thor ity -and  the importance of effective dispute  settlement 

arrangements. We also urged that the authority be kept  efficient but 

unpretentious , and that its powers be carefully defined to avoid possible 

abuses of  discretion. Finally, we proposed tha t any revenues received should 

go, after deduction  of  expenses, to an international fund to be administered 

by a wholly separa te body.

1 Pro cee din gs an d Co mmitt ee  Rep or ts of  the Am erican  Bra nch of  the  In te rn at io na l 

Law As so cia tio n, 19 67 -6 8 , pp . I - XXIX.
2  Pro ceedi ngs  an d Co mmi tte e Rep or ts  of the  Am erican  Bra nch  of  the In te rn at io na l 

Law Ass ociat ion , 1969-7 0, pp. 23 -52  [he re in af te r cited  as Pr oc ee di ng sa nd Com m itt ee  R ep or ts ).

3  Thi s po in t wa s su bs eq ue nt ly  cla rif ied  by the  ju dg men t of  the  In te rn at io na l C ou rt  of  

Ju sti ce  in the  N or th  Sea C on tin en ta l Sh el f Cases, | 1 9 6 9 ) I.C .J.  3. The Cou rt re fe rre d 

(p ar a.  1 9 ) to  “ . . . w ha t the  Co ur t en te rtai ns  no  do ub t is t he  most fu nd am en ta l o f all the  

rul es of  law re lat ing to  the  co nt en ta l she lf,  en sh rin ed  in Ar tic le 2 of  the 19 58  Genev a 

Co nv en tio n,  th ou gh  qu ite  in de pe nd en t of  it,  — nam ely  th at  the rig hts  of th e coast al 

St ate in re sp ec t o f the are a of co nt in en ta l she lf th at  co ns tit ut es  a na tura l pr ol on ga tio n of  

its lan d te rr it or y in to  and un de r the sea ex ist  ips o fa cto  and ab  ini tio , by vi rtu e of  its 

sov ere ign ty ov er the lan d, an d as an ex te ns io n o f it in an exe rcise of sov ere ign  rig hts for  

the  pu rp os e o f ex plor in g th e seab ed  an d ex ploi tin g its  na tura l resources. In sh ort , th er e is 

her e an in he re nt  rig ht.  In or de r to  exerc ise  it,  no  spe cial  legal proc ess  has  to  be gon e 

th ro ug h,  no r hav e any  spe cial  legal acts to  be pe rfo rm ed . Its  ex ist en ce  can be  de clared  

(a nd  ma ny  St at es  have  do ne  th is ) bu t doe s not ne ed  to  be co nst itute d. F urt her m ore , the  

rig ht doe s n ot de pe nd  on  its being ex erc ise d. To  ec ho  the  lan guage of th e Ge nev a 

Co nv en tio n,  it is ‘exclus ive ’ in the sense th at  if the co astal  St ate do es  n ot ch oo se  to 

ex plor e or  ex pl oi t the  area s of  sh el f ap pe rta in in g to  it , th at  is i ts own af fa ir , b ut no  on e 

else may do  so w it ho ut  its ex pr ess co nse nt.” We do  n ot fin d any  in co ns is tenc y be tw ee n 

the view  th us  ex press ed  by the  C ou rt , and th at  st at ed  in the 19 68  In te rim  R ep or t of  t his  

Com m itt ee .

(175)
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In 1972 we continue  to  believe tha t these earlier conclusions remain sound 
in principle. We recognize, however, tha t developments since 1970 have 
complicated the task of framing a sett lement which can win wide acceptance. 
The United Nations  General Assembly’s decision in December 1970 to 
convene in 1973 if possible a Law of the Sea Conference which would review 
the entire body  of  that law, including the four 1958 Geneva Conventions, 
made it certain tha t no one aspect of  the subject would be dealt with by 
itself. Solutions for seabed mineral resource development will inevitably 
involve oth er matte rs relating to navigation, fisheries, security, environmental 
protection , and  freedom of scientific research.

At the same time, the prolonged  debates  in the UN Seabeds Committee  
and elsewhere have disclosed a marked divergence of views between 
developed and developing count ries, between coastal States which are 
maritime powers and those which are not,  and between coastal and 
landlocked States. The divergence, which has seemed often to arise from 
imperfect unders tanding  of  the real interests at stake on each side, is rooted 
more in politics, economics, and histo ry than in law; but  it is a fact which 
cannot be ignored in seeking realistic legal accommodations .

This Report consequently addresses itself, with the forthcoming 1973 
Conference in mind, to the general question of how to balance fairly the 
legitimate interests of  a coastal State  with those of  other  States and with the 
international community as a whole. Its viewpoint is evolutionary rather than 
revolut ionary , for we believe that the existing law of  the sea, as much as the 
sea itsel f, is part of  the  common heritage of mankind and is no t lightly to be 
tampered with. Our mandate  is confined to mineral resources; but  in the 
present  state of  affairs we shall have to advert on occasion to othe r uses o f 
the sea which may affect our  subject.

II. RECENT TRENDS IN STATE POLICIES

A. Lim its o f  National Jurisdic tion

In recen t years the tendency on the part of some coastal S tates to enlarge 
their claimed limits of  national jurisdiction offshore has become more 
pronounced . With respect to the territorial sea, over 50 coastal States,  the 
largest single group, now claim a 12-mile limit. Other States have sought to 
extend thei r exclusive fishery limits, or establish wide pollu tion control 
zones. Still o thers  have endeavored to employ the rationale  o f the continental  
shelf doct rine , limited in its Geneva Convention form to seabed and subsoil 
resources, to just ify claims to resources in the waters above. And ocean 
archipelago States, faced with special geographical problems,  have asserted a 
right to measure their territoria l sea from baselines around  their outermos t



islands, thereb y making sea areas within  the archipelago internal waters 
regardless of size.

Even the United State s, since 1793 a staunch supp orte r of  a three-mile 
limit, has indicated its readiness to accept 12 miles as part of  a general 
agreement on tha t figure. But it attaches an im port ant cond ition : tha t a right 
of free transit to be recognized through those international straits  which 
would become entirely territorial sea of  one or more States as a result of  the 
increased limit. This right would be comparable to the freedom of  navigation 
and overflight now recognized in the high seas generally, and hence would be 
more extensive than  the right o f mere innocent passage th rough  the territorial  
sea. On the othe r hand, this right of  transit would be considerably more 
limited  than high seas rights.

A special aspect of  this trend  toward wider jurisd ictional limits is to be 
found  in the atti tudes of those States , some ten in number, which have 
decreed in some form a 200-mile limit off  their coasts. It should be noted,  
however, tha t the various claims so far enacted differ  considerably among 
themselves, in the qual ity of  asserted jurisd iction . Although usually couched 
in terms of  “terr itori al sea,” they often claim in fact rights ’ess extensive t han 
those normally associated with the territorial  sea: for example, the 
international right to freedom of  navigation and overflight in the area is 
frequently  recognized.4  At recen t meetings of  the United  Nations Seabeds 
Committee wide support  has developed for a 200-mile “economic zon e” of 
some kind  among States in all parts of  the world.

Generally opposed to extremely wide territorial sea claims have been those 
States with extensive interests in shipping or distan t-water fishing, or with  a 
need for naval mobili ty. Opposi tion to a broad economic zone is centered in 
shelflocked and landlocked States , some 60 in number. Each o f these groups 
sees in such broad claims some threat to its particular interests at sea, but  
they canno t be said to  represent a united opposition.

B. International Seabed Regime

While States have largely acted unilatera lly in their recent moves to fix 
their jurisd ictional limits off 'ho re,  they have also engaged in extensive 
discussion at the United Nations and elsewhere about the structure and 
functions of  an international regime to govern the development of mineral

4  Dr. F. V. Garcia-Amador, Director , Department of Legal Affairs , General  
Secretariat o f the Organization of American Sta tes , in a careful study for the Law o f the 
Sea Institute at th e University o f Rhode Island, “Latin America and the Law o f the Sea” 
(January 1972), has concluded  that  only three o f the Latin-American claims appear  to 
assert a full  territorial sea jur isdiction in the  200 -mile bel t.
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resources on and under the ocean floor beyond the Emits of  coastal State 
national jurisdic tion.  This discussion is still under way in Subcommittee I o f 
the UN Seabeds Commit tee in preparation for the 1973 Conference.

Particularly stimulat ing to the debate was a working paper, presented  by 
the United States  in August 1970, in the form of a model multilateral 
conve ntion .5 Its elaborate—perhaps over-elaborate—arrangements cannot be 
fully described here,  bu t ment ion should be made of  its approach to two *
major problems: the limits of coastal State jurisdiction and the structure of 
the international regime. With respect to the former, it introduced the 
concept of  a “tru steeship” or “ intermediate” zone to lie immediate ly seaward •
of the coastal Sta te’s limits of  seabed jurisd iction over its continental shelf.
As proposed by the United States, this in termediate  zone would ex tend  from 
the 200-meter depth  line seaward to the outer edge of  the continental margin.
This zone would form part of  the international seabed area, but within its 
limits the coastal State as “trustee” would hold delegated enumerated powers 
to contro l exploita tion , subject to compliance with international operating  
standards and to payment of  a substantial part of the revenues collected  to 
the interna tional authority .

With respect to the international regime, this draf t proposed a licensing 
system to be administe red by an international auth ority which would be 
essentially supervisory in nature . Its organs would include an Assembly o f all 
member  States ; a Council of 24 States  including the six most industrial ly 
advanced; a Tribunal with compulsory powers of  adjudication; a Secretariat; 
and several technical commissions. Apart from its licensing and revenue 
collecting functions, the most important duty of  the  auth ority would be to 
prescribe and enforce  international standards for the cond uct of exploration 
and explo itatio n activities.

The reaction in the Seabeds C ommi ttee to the United States proposals on 
a trusteeship zone and on limits was mixed. While the trusteesh ip zone 
concept itself  was not widely endorsed, it was doubtless  taken into account in 
a later  proposal by Venezuela. This advanced the concept of  a “patrimonia l 
sea” 200 miles in width,  within which the coastal State  would have full 
authority over both fish and mineral resources, but  in which rights of free 
navigation and overflight would exist. This concept has since received a 
considerable measure o f support.

On the quest ion of the international regime, the attitude  of  the  United 
States and a number of othe r States was in marked contrast to the proposal 
made by several developing States  following a Latin-American initiative. In

5 The text  appears in UN Doc. A/AC. 138/25 (3 August 1970).
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place of  an auth ority with limited powers, this proposal would call for deep 

sea mineral development by an agency which would itself

. have power to explore and exploit, cont rol production and 
market resources, contro l research and pollu tion,  distr ibute  

profit s, preserve the marine environment and promote the 
development of  the area by planning and ensuring the  transfe r of 
science and technology.” 6

On such a view, it was made clear, the role of  private enterpr ise from the 

developed countries would be limited  to partic ipatio n in jo int  ventures with  

the international agency, but  only until such time as the latt er no longer 

required such coopera tion.

The difference of  view thus illustra ted between those States  which favor 

an international supervisory agency of  limited powers, and those which favor 

what is in essence an operating monopoly , is obviously  great. Up to  the time 

of writing, the deliberations of the Seabeds Committee cannot be said to have 

illuminated the way to a mutually acceptable  so lution. In such circumstances,  

it may be helpful to lay aside the accumulate rhetor ic and to recall the 

legitimate intere sts of  both sides which need to be accommodated in any 

realistic answer. This we attempt to do, in summary fashion, in the next 

section.

III. INTERESTS REQUIRING RECOGNITION

From the standpoint of  the international communi ty, there is first of  all a 

major interest in freedom of  navigation, communicat ion, and trans it at sea 

and in the airspace above. There is, on be half  of all mank ind, a major interest 

in the prom otion of scientific research and in necessary measures of 

environmental protection. There is a major interest in combining equitable 

access to the world’s sea fisheries with appropriate steps to assure their 

conservation — the modern version, imposed by necessity, of the tradit ional  

freedom to fish. And lastly there is a general interest in equitable access to 

mineral resources of  the seabed beyond national jurisdiction and in the 

receipt for international purposes  of  revenue from the development of  those 

resources. Some States also demand a measure of  partic ipatio n in such 

development. While this list is n ot intended to be exhaustive, i t is believed to 

cover the  areas of  principal concern today.

From  the standpoint of  the coastal State, there is a need at the outset for

6  Sta tem ent  o f the delegate o f Chile in Subco mm itte e I o f the Seabeds Comm itte e, 
27 March 1972 . UN Doc . A/A C. 138/S C.I/S R.  43 , 7. The text  o f the proposal  appears in 
UN Doc. A/AC . 13 8/ 49  (2 Augus t 1971).
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it to have substantially complete police powers in the waters immediate ly 
adjacent to its shores, together with powers of disposition and control over 
the corresponding seabed, subsoil, and airspace. It is a need essentially for a 
protective envelope around the Sta te’s land terr itory, to ensure tha t activities 
of  any kind offshore do not adversely affect the security , policies, and public 
order of the State . For these purposes the exercise of  extensive powers, but 
only in a fairly narrow zone, will normal ly be required . This need, long 
recognized in international law, has traditionally been filled by the concept of 
the territor ial sea (supplemented by the concept of  a narrow contiguous 
zone),  which affirms the sovereignty of  the coastal State over the territorial 
sea but  which also provides for the international community  a right of 
innocent passage.

Beyond this protective  envelope a coastal State has other legitimate 
interests in the seas off its shores. These relate primarily,  however, to  na tural 
resources and not  to the public order  of  the  land. While these interests may 
call for appropriate  recognit ion, they do not  require for their protection the 
extension to them of  the full bundle of  rights inherent  in the legal concept  o f 
the territor ial sea. Other  concepts may well be bette r su ited to accomplishing 
the desired goals.

Existing law already makes substan tial provision for the protection of 
coastal State interests beyond the territorial sea. With regard to natural  
resources of  the adjacent  seabed and subsoil, the continenta l shelf doctrine in 
the 1958 Geneva Convention affirms the coastal Sta te’s sovereign rights out 
to 200 meters of  water depth or beyond tha t depth to the limit of 
exploitabili ty.7 Within this area these rights are wholly adequate to safeguard 
the coastal Sta te’s exclusive interest in these resources; yet at the same time 
comm unity  interests in free navigation and other uses are protected by 
express recognition of the superjacent waters as high seas. The only serious 
question still open with respect to these resources is the precise location of 
the perma nent seaward limit of  coastal S tate seabed jurisdict ion.

With regard to fisheries, no similar single concept defining the coastal 
Sta te’s rights has yet attain ed so wide an acceptance. The special interest of 
the coastal State  in fisheries of f its shores was recognized in the 1958 Geneva 
Convention on fishing, but  this instrument has had little  practical effect. 
More significant has been the trend discernible in recent bilateral or regional 
fishing agreements, which increasingly provide for preferences of  various 
kinds to coastal  States. While existing law in this field is still fragmented and 
inadequa te, there  appears to be wide agreement  on the view that  a coastal

1 See Footnote 3, re the judgment of  the  International Court of  Justice in the North 
Sea Continental Shelf Cases.
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State is en titled  to some kind of  special position with respect  to  fisheries off 
its shores. Differences relate almost entire ly to the degree o f special t rea tme nt 
to be accorded,  to the  methods of  making it effective,  and to the area in 
which it will operate.

In conclusion, we would note tha t in addit ion to the inte rnational  
comm unity  and the individual coastal State , there may be in some cases one 

4 other type of  party  with interests requiring recognition.  This is the State
which may have a special interest vis-a-vis a coastal S tate which is not stric tly 
an interest of  the international communi ty as a whole. A right secured by a 
particu lar agreement, or an h istoric position  in a particu lar fishery, might be 
examples. Where such an interest exists in substantial degree, it may be ju st 
and necessary to accord it recognit ion. The same is true of shelflocked and 
landlocked States,  which because of  the ir geographical position do n ot front 
on the deep oceans, bu t which should be equally enti tled  to share in the use 
and development of such ocean areas beyond the limits of  national 
jurisd iction .

IV. STRIKING A BALANCE

In approaching the question o f how to balance b oth fairly and realistically 
the interests jus t discussed, we are struck by the degree in which many of 
them are accom moda ted by existing law, particularly as codified in the 1958 
Geneva Conventions on the Territorial Sea, the High Seas, and the 
Continental Shelf. Particular unsolved problems exist with respect to each of 
these, but  we find the basic principles enunc iated in each convention to be 
sound and reasonable.  We believe it unnecessary and undesirable, if no t 
positively harmful, to subject these convent ions to extensive attempts at 
rewriting. Any conference charged with dealing with them should confine its 

* work to resolving specific difficult ies and to building where needed on the
good work tha t has already been so laboriously accomplished.

» This is not to say tha t we do not  recognize that  new problems as well as
old now exist in the law of  the sea, which the 1958 Conventions do not  
reach, or reach inadequately. The problem of  fisheries is a leading example, 
environmental pro tection  another. The precise limits of national jurisdiction 
for various purposes require defini tion in the light of  the perceived interests 
of  all parties. A balanced solution  for the problem of  archipelagos must  be 
sought. A viable regime for deep sea mineral resources, based on pragmatic 
rather  than doctrinaire  considerations, must be designed. Even if some of 
these topics can be dealt  with only in general terms, there is work enough 
here for any conference.

In the light of  these  considerations, and on the basis of our assessment of
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the legitimate needs to be satisfied, we propose the following approaches to 
the problems which will doubtless be the principal subjects of controversy at 
the 1973 Conference.

In general, we urge considera tion of the  technique used successfully in the 
1958 Conference: to frame separate instrumen ts on separate topics rather 
than to attempt to cover all st ijects in a single docum ent. We believe 
experience with the four  1958 Conventions demons trates th at the chances o f <
acceptance of the Conference’s work will be much enhanced if this is 
presented  in interre lated bu t individual packages.

A. Limits o f  National Jurisdiction

1. With respect to the territorial sea, we propose a unifo rm limit of 12 
miles, subject to concurrent acceptance of  ou r proposal 2 below. Within this 
belt,  measured in accordance with the rules laid  down in the Territorial Sea 
Convention, the rights and duties of  the coastal State would be those 
established by the Convention and by customary law.

2. With respect to straits, we propose the affirmation  o f a universal right of 
free transit by sea and air through straits used for international navigation 
which are more than six miles wide.8

3. With respect to ocean archipelago Sta tes, we make no specific proposal, 
excep t to point  out the obvious need of  preserving rights o f free passage along 
existing international air and sea routes. We note  with interest, however, the  
concept recently suggested of  “ insular waters.” Such waters would comprise 
those lying within an archipelago but  beyond a 12-mile limit as normally 
const ructed around each island. In these waters the archipelago State would
have all the rights associated with the territorial  sea except that  a right of free 4
transit by sea and air, rather than a mere right of innocent passage, would 
exis t.9 A possible variant would be to limit this right o f free transit to ai r and

8  We say “af fi rm at io n” ra ther  th an  “es ta bl is hm en t” bec aus e of ou r be lief th at  suc h a 
rig ht  alr ead y ex ist s. Th us , in st ra its  th at  have  lon g be en  su bj ec t to  the  exe rcise of high  
seas rig hts , an ea se m en t fo r the  co nt in ue d exerc ise  of the se rig hts  by  the  in te rn at io na l 
co m m un ity  wo ul d ap pe ar  to  ex is t, irr esp ect ive  o f the  te rr ito ria l sea claims of ind ividual 
St ates . We a lso find  s up po rt  fo r ou r view  by analo gy  in Articl e 5 (2 ) of the  Te rri toria l Sea 
Co nv en tio n,  wh ich  pr ov ide s th at  if ad op tio n o f a str aig ht- bas eline  sys tem  of de lim ita tio n 
has  th e ef fect  of cr ea tin g ne w areas o f in te rn al  wat er s, a rig ht of in no ce nt  passage shal l 
co nt in ue  to  ex ist  in su ch  wa ter s.

9  This  co nc ep t is describ ed  in detai l in Ho dgs on and Alexa nd er , “ To wa rds  an 
Ob jec tive An aly sis o f Spe cia l Ci rc um stan ce s,”  La w of  the  Sea In st itu te  Oc cas ion al Paper 
No . 13 , pp . 45 -5 2 (1 9 7 2 ).  Mr. Goldie beli eve s th at  the “arc hip ela go  th eo ry ”  is to o 
se rio us  an en cr oa ch m en t on  the  free do m of the  seas to  dese rve mo re th an  lim ite d 
re co gn iti on  of co mpe tenc e fo r pa rti cu lar pu rp os es  by analo gy to  the co nt ig uo us  zon e 
co nc ep t. He also  expre sse s res erv ati ons ab out ou r prop os al  with  res pect to  th e ou te r 
lim its  o f n at io na l ju ris di ct io n.
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sea routes that have been customarily used for international navigation.

4. With respect to rights over the cont inental shelf, as those rights are 
defined in existing law, we propose that  by an appropriate  protocol to the 
Continental Shelf Convention or by some similar device the limits of  such 
rights be defined as coinciding with the outer edge of  the cont inental margin 
or with a line drawn 200 miles seaward o f the baseline from which the width  
of  the territorial sea is measured, whichever lies furth er offshore. Though 
perhaps the poin t is more political than legal, we also propose tha t by the

, same arrangement the coastal State be obligated to pay to the international
seabed regime, or into  a fund  to be adminis tered by the World Bank, for the 
benefit  of  less developed countries, a stated  portion of the value of the 
minerals produced each year from the area lying between the 200-meter 
depth line (or the 12-mile limit, whichever is furthe r seaward), and the limits 
proposed above. We would, of course, preserve the principle of Article 3 of 
the Convention on the Continenta l Shelf, tha t “The rights o f the coastal State 
over the continental  shelf  do not  affect  the legal status of  the  superjacent 
waters as high seas, or tha t of the airspace above these waters.” In our 
opinion this twofold solut ion reconciles fairly, with out violating rights 
acquired or acquirable under existing law, the legitimate interests o f bo th the 
coastal State and the international comm unity . It also satisfies, we/ think, the 
admirable objectives set for th in President Nixon’s ocean policy statemen t o f 
May 1970 (rep rinted in our  1970 Report) .

5. With respect to pollu tion,  we propose that , by the arrangement 
mentioned above, the coastal State be obligated to enforce internationally 
agreed standards for the protection of  the marine environment from pollut ion 
arising from opera tions within the limits suggested in proposal 4 above. We 
assume, in so proposing, tha t pollu tion originating from passing vessels will be

* dealt with in international  arrangements now being framed by the 
Intergovernmenta l Maritime Consultative Organization. We would also note 
that much pollut ion in coastal waters arises from sources other than these,

* e.g., outflow from activities on land.

6. With respect to scienti fic research, not  including penetration of  the 
seabed, we propose the affirmation of a right for all States to cond uct such 
research in the ocean beyond the 12-mile limit or jn  the seabed beyond the 
200-meter line.10  Within the furth er limit suggested in proposal 4  above, the

1 0 Research involving penetra tion of the seabed poses a serious problem. Mr. Finlay 

points out that the “Glomar Challenger”, for example, has a reentry capability tha t 
would permit it to reach oil bearing strata but as yet has no blow-out prevention 
capability. Several members make the point that  it is inconceivable th at the coastal State 
— the United States in the  Santa Barbara Channel beyond the 3 mile line, for example — 
now lacks competence to prevent hazardous drilling, or should be denied recognition of 
such competence in any future convention.
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coastal State  should be informed of  any research undertaken and supplied 
with the scientific data resulting therefrom,  but its consent should not be 
prerequisite to such research.

7. With respect io fisheries, we make no specific proposal since the subject 
is not part of  this Com mittee’s assignment. We note , however, the proposal 
advanced by the United States delegation at the Seabeds Committee meeting k
in March 1972. This urged, in general, a species approach to fisheries 
management, rather than the establ ishment of geographical limits o f national 
fisheries jurisdic tion.  Coastal and anadromous  species would be subjected to ■»
appropriate coastal State controls as far offshore as the particular stock 
ranges. (Later developments, e.g., an agreement with Brazil, appear to 
indicate tha t shrimp are deemed to be in this category.) Tuna and other 
highly migratory species, however, would be managed under international 
arrangements in which all interested States could participate. We find this 
general approach not incompatible in principle with our approach to mineral 
resource problems.

B. International Seabed Reg ime

With respect to an internat ional regime for the seabed and subsoil beyond 
the limits of national jurisdict ion, we reaffirm the views in our 1970 
Report1 1 favoring a claims registrat ion system, an interna tional supervisory 
authority  with adequate but  clearly defined powers, and appropriate 
arrangements for the exped itious settlement  o f disputes.  We also reaffirm our 
views on the need to assure security of investments , and on the many 
subsidiary problems considered in that  report. We recognize, however, that on 
many aspects of  the  regime there is room for negotiation. For this reason we 
could support in general, for example, the patt ern  of  regime for this area, 
beyond the limits of  national jurisdiction,  proposed in the United States 4

working paper of 1970 or the United Kingdom proposals of  the  same year, 
even though in our view the organizat ional arrangements in the United States 
paper are unnecessarily  complicated .1 2 '

On the other hand,  we are strongly opposed to the creation of an 
interna tional regime which would place in the hands of a single agency 
exclusive operating  rights, con trol  over production  and distribution, 
allocation of  profits,  au thor ity over scientific research, or any combination  o f 
these powers. Not only is such a monopoly unacceptable in principle,  but  it

1 ’ Proceedings and  C om m it te e R eports,  supra note  2.
l^ T h is  general  co m m ent is no t an in dors em ent o f  a num ber o f  spe ci fic  pro vi sions in  

the  U nited Sta tes  w ork in g  papers,  e.g ., tho se  re la ting to  re lin qu is hm ents  and pa ym en ts  
by op er at or s,  w hic h severa l mem be rs  be lieve w ou ld  place such excess ive eco no m ic  
bu rden s upon op er at or s as t o  de te r deve lo pm ent.
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would be wholly unworkable in practice . Even if investment capital were 
available, the cond itions for its employment would be such as to halt all 
progress for the foreseeable future in the development o f the resources of the 
ocean floor. This would be particula rly injurious, we would note , to the 
economic development plans o f the developing States.

It may seem tha t a design so obviously counte r-productive  need not  be a 
mat ter for alarm. We are concerned, however, lest it might come abou t as a 
consequence of  nego tiations to reach desired solutions on other issues in the 
law of the sea. We believe that  a viable regime for deep  sea resources must be 
founded on technological and economic realities, not  on unrela ted political 
bargains or abstract dogmas. Resources in the deep sea, like natural resources 
everywhere, are of  no  benefi t to anyone  until they are recovered for use by 
consumers. If the goal is to make such resources widely available for the 
common advantage, the applicable regime must encourage the necessary 
development. If the 1973 Conference is to have any success in this field, it 
must deal honestly and fairly with these realities.

V. INTERIM ARRANGEMENTS

Even if a Law of  the Sea Conference is successful in 1973 or later  in 
producing  appropriate instruments  on the subjects before it, it will be almost  
inevitably five to ten years before these can be brought into force. (The 1958 
Conventions took from four to eight years to come into force, with an 
average of  six years .) In relation to deep sea mineral resources in particular, 
this time-lag appears to be especially acute since technological progress is 
already at the point where it is possible to begin work on some such 
resources.

At the same time, the w orld’s need to seek out these resources, in ord er to 
meet the demands of  more and more peoples for bet ter living standards, 
indicates the desirability of  proceeding  at a steady pace toward such 
development. “Crash” programs to meet shortages when they arise should be 
avoided: we should plan instead for orderly  development with all delibera te 
speed. This view suggests to us a need for interim arrangements which will 
encourage development , prevent a lawless free-for-all at sea, and yet will 
merge without disruption  into  the permanent international regime when the 
latter becomes effective.

One approach to this question  which we believe to have merit is embodied 
in the concept of reciprocal legislation. This would call for a municipa l 
statu te which would operate only upon  persons subject to the juri sdic tion  o f 
the enacting Sta te, to whom the enacting State would issue licenses covering 
stated sections of  the deep seabed.
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The statu te would not  make any territorial or proprie tary claims, bu t it 
would confer an exclusive right as against any other national of the enact ing 
State . Nationals of othe r States would be free to mine in tha t same area 
(subject, of  course, to  the regulation of  their own governments).

The proposed legislation, however, would contemplate reciproci ty in the 
following sense. Nationals of the enacting States would be prohib ited from 
mining in areas under  licenses issued by other countries with comparable 
legislation which impose parallel restrain ts on their nationals. This type of 
legislation, it should be noted would be no less available to landlocked States 
than to coastal States, and would be equally available to the less developed 
nations and the industria lized nations. Suitable  safeguards, of course, against 
the speculative licensing of excessively large areas by any one State, or to any 
one licensee, should be included. In recognit ion of the interest of all 
mankind, not only in the orderly development of the resources of the deep 
seabed but in sharing the benefits , the proposed legislation could provide for 
payment into a fund which would be available for lending or giving to less 
developed nations.

In our opinion, despite reservations on matte rs of detail, the proposed 
system would appear  to have two advantages: it would provide for orderly 
development, and yet,  because it founds  jurisd iction  on the principle of 
nationality, it would rest on a sound basis in existing law.

Respectfu lly submitted,
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Separate Sta tement of  Mr. Layl in, in which Mr. Griffin joins:

While I am in general agreement with the report, I think too much 
emphasis has been put  on the desirabil ity of  a broad continenta l shelf. Given 
a satisfactory international regime, I see advantages in narrow cont inental 
shelves.

I question the use of  the  language from the North Sea Cont inental S he lf  
Cases when applied to the outward limit of the Cont inenta l Shelf. The issue 
in those cases was n ot  the seaward limit but  the lateral boundar ies between 
the countrie s facing the North Sea.

Separate Sta tement of  Mr. Burke:

Mr. Burke disagrees with some recommenda tions of the Comm ittee, has
substantial  reservations about others, and does not  wish to be recorded as a

1 sponsor of  this repor t,
vr
>

♦Members indicated by a single asterisk have asked that,  because of their official 
positions, their names not be included as sponsors of  this repor t.

♦♦Mr. Muys became a member of  the Committee too late to participate in the 
consideration of this report . The separate statements  of Messrs. Laylin, Griffin, and 
Burke are appended.

♦♦♦Mr. Henkin Dissents.
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